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Key Terms

20 CenturyBlack hole- The term used to describe effect that copyright has on the
availability of cultural heritage available online.

The 2039 RuleRefers to the duration of Copyright for unpublished works, which was set at
50 yeardrom the date when the CPDA 1988 caméairiorceon 1 August 1989

Copyright Exceptioiq a legal provision that allows the use of Copyrighted Work without
permission or payment

Copyright Ternt How long Copyright lasts. In the UK the standard term for published works
is 70 years from the start dfie calendar year following the death of the author.

Diligent Searclt a search conducted to locate the right holder of a copyrighted work

Exception- a specific situatiom which someone can make use of a copyrighted work
without seeking permission frortme owner.

Infringement the actof using a copyrighted work without permission

License; alicense is a means by which permission is granted for the use or exploit a
copyrighted work

Mass Digitizationg the process of converting analogue works iedectronic format in order
to be made available online

Orphan Workg; A literary, dramatic or artistic works for which one or meights holder
cannot be identified or located.

Public Domair refers to the body of works no longer covered by copyrighty meorks
enter the public domain on the 1 January every year



Abstract

The purpose of this study is to explore whether the current UK legislation on orphan works,
in the form of an EU exception and arphan works license scheme, is effective in enabling
the mass digitization of orphan works by cultural heritage organisations. The research
covers the barriers faced by cultural heritage organisations wishing to digitize orphan works,
the scale of the gghan works problem, the approach taken to orphan works prior to the
introduction of the legislation, and the nature of the diligent search requirements of the
directive and license scheme. The project uses a mixed methods approach to conduct
primary reseach that explores the extent of adoption of the orphan works schemes

amongst cultural heritage organisatians

Methodology

A survey was sent to UK cultural heritage institutions asking them to detail their experiences of digitising
orphan works and use ohé new legislation. It also sought to identify what barriers existed to the use of
the orphan works schemes legislatiand what aspects of the legislation cultural heritage organisations
felt could be changed to help them digitise orphan works. The sumaesy/supplemented with interviews

with five survey respondents.

Findings

The study shows that neither scheme has been widely adopted amongst UK cultural
heritage organisations with the majoritgf organisations taking a risk managed approach to
digitisation of orphan workslt finds that the requirements for diligent search are a key
barrier to the adoption and use of the schemésalso shows thathe cost of clearing rights,
diligent search and licensing are a significant obstaeléecting previousasearch in this
area.

Research limitations

The survey was limited to the UK Cultural Heritage Institutiamsl the overall sample size
was small. A future study could include views from the Intellectual Property Office and
professional bodies such &iLIP.

Originality

This is the first mixed methods study into orphan works, since the introduction of the
current legislation. It presents a mix of qualitative and quantitative data, which could be
built upon in future studies.
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I: Introduction

This dissertatiomims toexplorethe effectiveness of recent legislative solutions to the
problem of orphanworks defined asworks for which thecopyrightholder cannot be found
after a diligent search.

The rise of digitalechnology hasnade it possible for cultural heritage institutisrsuch as
libraries, archives, museums and galleries to digitize and ras&éable online works from

their collections, that otherwise may have remained hidden away from view to anybody but
the most intrepid researchers and scholaldowever, for cultural heritage organisations
engaged in the mass digitization and online dres®&tion of their collections orphan works
constitute amajor obstacleAlthough such institutions own physical copies of protected
works, todigitizeand make them available onlirermission must be obtained from the

right holder However,if the right folder cannot bedentified or locatedhen the work

cannot be digitized and made aiable online, without infringing copyrighthus, cultural
heritage institutions face an impossible choice of either making the works available without
permission, therebyisking a damaging claim of copyright infringement, or not using those
works, thus deprivinglzi Saddes3 to culturally valuabbeorks, whichcould inspire future
creativity.

To addresshe problem faced byibraries, archives, museums and galleneshing to

digitize aml make available online orphan works in their collection, thegalmechanism

have been devisednd introduced into UK law in 2014. The fidstective 2012/28/Ebf

the European Parliament and of the Council of 25 October 2012 aicg@ermitted uses

of orphan works, allows publicly accessibidtural heritaganstitutions to digitise and make
available online orphan works from their collections for remmmercial purposeslhe

second a UK Orphan Works Licensing scheme, allows, iseluding individuals, to

purchase a license for commercial and remmmercial uses. Both schemes require the user
to conduct a diligent search for the right holder.

This dissertatioseelsto examinethe problems faced by cultural heritage institotis (CHIS)
in making orphan works from their collections available onlarewhether the recent
legislatve changes have been effective in enabling UK cultural heritage institutions to
digitize and make availahl@he recent nature of orphan works legagion and the
dzy AljdzZSySaa 2F (GKS ! Y Q&aniogpartyhitydtdNdorriputeltoldisibi? | OK =
developing area of researchnd aLCallaghan (2017, 254ptes in the conclusion to her
study of the recent orphan works legislation
G Al ¢ 2eddmended to undertake a more comprehensive and rigorous study in this
I NBI ®¢

I1:Research Aims and Objectives

The overall aim of this study is &ssessvhetherthe current UKegislative responses to the
problem of orphan workiave been effective ianabling the mass digitization of such
works by UK Cultural Heritage institutions.
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It will seek to answer the following questions:

1. How has the presence of orphan works in the collections of cultural heritage
organisations impacted upon their digitisatiptans?

2. How widespread is the adoption of the schemes bycuUlkural heritage institutions?

3. Has the current legislation made it easier for UK cultural heritage institutions to
digitise and make available online orphan works in their collections?

4. What are the biggest barriers to the use of either scheme by UK cultural heritage
institutions?

5. If organisations have not used the directive or the license scheme how have they
made orphan works in their collections available online?

6. What changes could be made to tharrent legislation tanake it easier for cultural
heritage institutions to digitise and make available online orphan works in their
collection®?

I11:Research Methods

This dissertationdok a mixed methods approach to answer tlesearchquestions above

In order to gather informatiorfrom a wide range o€ultural heritage organisations use of

orphan works and orphan works legislation an online suwag developed and delivered

using Google forms. The results of the survey can be fauetiapter four,and the

appendix includes a copy of the questionnaire and full results spreadshéetsurvey was

followed up with semsstructured interviews with five survey respondents. Interviewees

were selecte® y G KS o6F &aA& 2F LINEREAYbuidsotd@ovidekaS NB a S|
wide range of responses, by ensuring a mix of different organisational responses to orphan

works.

IV:Structure of this dissertation
This dissertation idividedin five chapters.

ChapterOne: Provides background and amerview of copyright and the rights granted by
copyright

ChapterTwo: Explains what orphan works are and why they are a problem for cultural
heritage organisations engaged in digitisation of their collections

ChapterThree:Examineshe background to athan analysis the orphan works directive. It
then examines the orphan works license scheme, detailing the requirements of legislation
and the literature on the subject. As diligent search is central to both schemes the final
section of this chapter examise

Chapter Four
Chapter FiveResentsconclusions and recommendations that arise out of this project.

The Appendices include the proposalgcopy of the questionnairenterview transcriptsand
related supplementary material.
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1: Literature review

1.1 Background What is Copyright?

Copyright is one of five intellectual property rights, which include patents, trademarks, and
registered designs. Copyright protects original literary, artistic and dramatic works, films and
sound recordings. Copyright pexts the expression of an idea, rather than the idea itself, in
order to attract copyright, the work must in a fixed and reproducible form. Copyright can be
bought and can be sold, assigned or bequeathed like any other property right, therefore the
right holder may not be the original author or creator of the work. Where a rights holder is
dzy1y26y 2NJ OFyy24Gd 6S GNXOSR | ¢2N) A& (y2ey
piece of copyright legislation in the UK is the Copyright, Designs and Pat¢rii388c

(hereafter CPDA 198&) addition to national legislation, the UK Copyright Law is also
subject to EU Legislation and Directives, including the Orphan Works Directive, which must
be implemented into UK law. There are also international treatiesagrdements which
establish the basic norms of copyright such as the rights granted by copyright, minimum
copyright terms and the principal of mutual recognition, which states that protection

granted in one country must be acknowledged in other countrié®. didest and most
significant treaty is thderne Convention for the Protection of Literary and Artistic Works
(hereafterBerne Convention established in 1886 which has been signed1®4 of the 192
countries of the world. (Copyright House 2018)

1.2Exclusive Rights

Copyright grants the creator of a work certain exclusive rights generally known as economic
rights, these give the rightsholder the power to authorise certain acts in relation to a work.
These include the right to authorise the reproduatiorental or lending, public performance,
adaptation and communication to the public. Of these th® most relevantfor CHIs

wishing to make their collections available online are the Right of Reproduction, which
covers the righto authorise copies of #ir work, including through scanning and the right

of Communication to the public, which include the communication of a work to the public

by electronic transmission, such a making a work available over the internet. Only, the right
holder has thepower to authorise such acts.

In addition to economic copyright grants a second set of rights known Moral Ringgrsled
G2 aLIN2GISO0 GKS ARSI GKIFG FyedKAy3d ONBFGSR C
include

1 The right of paternity(attribution)- to be identified as the creator of the work when copies
are made available to the public

1 The right of integrity to object to the work being altered in a way that has negative
STFSOG 2y GKS ONBIFG2NDa NBLMzII GA2y

f Theright to object to false attribution1 2 y 2 KI @S &a2YyYS2yS St as
attributed to them. (IPO 2015)
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1.3Infringement

Undertaking any of the exclusive acts without permission constitutes infringement, and the
copyright holder will be entitled to some form of relief and compensafram the

infringer. Deazley (2017) notes that in general copyright in a work is still infringed even
where the copy takes a different form to the original. For cultural heritage organisations this
means that copying analogue (paper based) materials igdadiformat will still constitute
infringement.

As Van Gompel (2011356 argues for cultural heritage institutions the prospect of being
held liable for copyright infringement is very unnerving:

GXaAAYyOS (KSasS AyadidAaldziA 2bypublic NdBey,2ieyicanfiot y 2 Y LINR
tolerate getting a reputation of being largg OF £ S AYFNAYISNAE 2F O2 LR NX

1.4 Authorship vs Ownership

{6202 o6wHnmo0 &adlGSa GKIG GKS O2yOSLIW 2F (KS
of the workis the person who creates it, the CPDA1988 (s.9) defines the author for different
types of work as follows:

9 Literary, dramatic, musical and artistic works: the person who creates the work
1 Sound recording: the producer

1 Film: the producer and the principdirector

1 Broadcast: the person making the broadcast

9 Typographical arrangement of a published edition: the publisher

As Cornish (2015) notes there is an important distinction to be made between authors and
28YSNAR® 2KAES |y | dzi KpgabsedithrdbghZgle? tahs@roNA I K a Yl
inheritance, moral rights remain exclusive to the auth@mwork is classed as a work of

Wzy 1 Yy26Y | dbérk ;eNdutkok isd@known or inthe case of a work of joint

ownership none of the authors are known andcatino6 S A RSy (i A fida®mbled &8 Y S|
Syl dzA NBE Q

1.5Types of works protected

SIZ2NE al G SNAIfa AyoOf dRSR

/[ GS3

[ AGSNINE 612 NAOGGSY 62Nl a AyOf dZRAyYyaO2 Y RIN
LINEINIYaZ O2YYSNDALFE R20dzyS
g | NIAOfSa Si0o

5N} YFGAO ¢gfttleax RFEFyOS: SG0o

(%)
adzZaAOlf ¢g2ladzaA Ol f a02NB®
1%}

INIAAGAO 6t K2G23aANILKaAX LI AYGAYy3IsS &aoOd#
RN} 6AYy3IakRAIFINIYAI YI LRI f 2
{2dzy R NBO2I|YIFed 06S NBO2NRAy3Ia 2F 20KSNJ

f AGSN} NEO®

CAfY +ARS2 F220G1F3S3x FTAfYaI O0NRIR

Tablel-types of works protected by copyright
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1.6Duration of copyright

As Pedley2015) how long copyright lasts is not as straightforward as may at first be
thought. For published literary, dramatic, and artistic works, copyright generally lasts for 70
years from the end of the calendar year in which the author dies, this term ellysu
NBFSNNBR (2 || a -Mutharvérks e ern is 70ySads fr@2tiélend difthé A
calendar year in which the last author dies. For cinematographic works the term is 70 years
after the death of the last to die of the following personsnpipal director; author of the
screenplay; author of the dialogue; composer of the music. In addition to this for published
works such as books, there is copyright in the typographical arrangement of published
editions of a work which lasts for 25 years.

As Callaghan (2017) notes that the rules for unpublished works are more complex and
adzo2S00 G2 GKS Wunodp NIAZ SQ ¢gKAOK aldldSa GKI G
which remained unpublished at the time that the CPDA1988 came into forceAnigust

1989, will remain in copyright until 31 December 2039.

2: Orphan Works

2.1What areorphan works and why are they a problem?

Orphan works arereativeworks that are protected by copyright where one or more of the
copyright holders are unknown oronot be located despite a diligent search being carried
out. The UK IPO defines orphan works as

¢creative works or performances that are subject to copyrighike a diary, photograph,

film or piece of musig for which one or more of the right holders either unknown or

cannot be found €Intellectual Property Office 2016)

¢KS GSNXY a2NLXKFIYy 2Nl a¢ ola O2AySR o6& Cleé& Yl
Film Preservation Board, during policy discussions surrounding the preservation of film

(Schwartz: NDior cultural heritage institutions, libraries, archives, museums and galleries,
engagingn the digitisation of their collectionsrphan works pose a majdilemma either

usethe works without permissionjsking a claim of infringementdm a reappearing rights

holder or not digitisingthe works, leavinghem locked away from public view.

As Badrick (2012, 5389) notes the problem obrphan works is threefold:

G Hrst, it stifles creativity by limiting the public's access to the pisegond, it defeats the
economic incentive to create copyrightable works because no one can receive the potential
royalty if the copyright owner cannot be found; and thirduitdermines copyright law by

forcing some orphan works users to violate infringgfié f I 64> RS&aLIAGS STF2

Borghi and Kappara (2018gscribethe problem of orphan workas a paradoxarguing that
even where a right holder is impossibtelte found permission is still needed to use the

work. As digitization involves both secming and making a work available online doing so
without permission of theights holderwould result in an infringement of their exclusive
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rights. As Padfield (2019)rites, the exclusiveightsof the right holder are unconditional,a
right holdercan therefore actagainst any infringing use, regardless of whether they intend
to exploit the work themselves, and regardless of whetther infringing act has caused any
harm or benefitted the infringer economicallpsVan Gompel (2013,1354}ates:

a @ sppharty engages in the larggeale digitization and communication to the public of the
works held by libraries, museums, or archives, and, due to the orphan status of many works,
is unable to secure prior authorization from the right owners concernedsksrexposing
AtaSt¥F G2 OflAyYa F2NI FAYLFYOALf RI

Deazley (2017) notes that in general copyright in a work is still infringed even where the
copy takes a different form to the original. For cultural heritage organisations this means
that copying analgue (paper based) materials into digital format will still constitute
infringement. For cultural heritage organisations the risk of being held liable for
infringement is serious, as Van Gompel (2013) states their reliance on public funding means
they cannd tolerate being to infringe copyright on a largeale Forcultural heritage
organisations engaged in the digitization of hundreds and thousands of works an
infringement claim, even on the basis of individual works, could be devastating, because as
VanEechoud (2009, 271¥kays:
Gyrye avlrftt OfFrAyvYa Ol Yy I RR dachlelp@jects,th® fisfsi A RS NI
become prohibitive, even though in Europe, unlike in the United States, the damages
recoverable are compensatory and not punitiveyir (1 dzZNB & £

While it might be possible to set aside a portion of money to cover claims by reappearing
right holders,for mass digitisationproject itis difficult to accurately estimate the number

of possible future claims. This makes it practically diffituknow how much money should
be set aside, thereby creating a level of legal uncertainty that may be too high for

organisations to risk using those works. (Van Eechoud 2009)

The uncertainty around the use of orphan works has often prevented CHIs &mg u
orphan works Hansen (2016, 2) observes that whilerarians, archivists and others may
wish to digitize andmake availabléreely availablenlinethe orphan works in their
collectionsthey are prevented from doing so by the risks and uncertaingoamted with
legal action arising from copyright infringement claims.

This is echoed by Pallanf201538) who notes thatthe pervasiveness of the orphan works
problem creates uncertaintyAs a result, she argues

ocautiouslibraries, archives and, museums may forgo socially beneficial use of orphan
works, thereby excluding potentially important works from the public discourse and
threatening to impoverish our national cultural heritage.

2.2The Scale and Impact of the OgshWorks Problem

Until recently it was difficult to put a precise figure on the number of Orphan Work
contained in the collections of UK cultural heritage organisations, as Vuopala {2010
argues:
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LG A& KFENR (2 Saidl of A &dphaiBorks, lbecéuse afttie 3 dzZNB &
moment there is no easy way to establish that a work is orphan. Hence, very little
systematic research has been done and hardly any empirical data has been available about
LIN2Oof SYa NBfIFGISR (G2 2NLXKIFY ¢2NJ) &

Pallante (2015¢laimsthat part of the reason why itis hard to estimate number of
orphan works is that works are only deemed orphaned after going through a costly and
unsuccessful search for the right holder, noting that as a result many orphan works
digitisationprojects do not go forward.

Despite this several studies have attempted to extrapolate a figure based on studies they

have conducted. In 2009, a report prepared for the Strategic Content Alliance and

Collections Trust, examined the scope of the Orphan wprkblem and its impact on the

delivery of services to the public (Korn 2009kstimated that the average proportion of

orphan works in the collections of UK public sector organisations was measured at 5% to

10% with some sectors averaging much higlsgting that:
GLYRAGARdZ f SadAYlI(iSa adAa3asSad GKFG GKSNB I N

hold in excess of 7.5 million Orphan Works. If we include even a few of these extreme
examples in our calculations, it appears likely that this samip&)3 organisations could
NELINBASYl @2ftdzySa 2F hNLKIy@E® 2Nl a ¢St f

A 2011 study ofthe rights clearance processy the British Library (Stratton 201&xamined

the ease of clearing a sample40 books published between 18a@d 20D. The study

found that 43% of the total number of potentially-agopyright works equating to 31% of the

G201 f &l YLX S® 9EGNI LRfFGAY3I GKAA FAIANB G2 i
possible to argue that up to 43% ofdopyh I KU ¢2N) & Ay GKS f AONI NEQ
potentially be orphan works.

A briefing paper prepared by the National Museum Directors Council (20&3 further
insight into the scale of the orphan works problemcites figures fronthat the Natural
History Museunwhich estimates 125,000 artworks and 200,000 books in their collection
are orphan works, as are 1,304 metres of manuscrip@8s of the archive film content and
375,000 books atthe National Library of Scotlane orphansThe Imperial War Museums
(IWM) estimates that there are 2 million orphan workgheir photography collection alone
and up to a quarter of their 7.9 million documerdgse orphans.

Inapress release for the launch of the Orphan Works Licensing Schenmetietment for

Business, Innovation and Skills (2014) claimed that scheme would:

GX3IAADBS ARSNI I OOS&aa G2 Fd €SIad-indmlingrAf A2y C
RAFNASESY LK2023INILKAEZ 2N}t KAAG2NE NBO2NRAY3
This figure islso cited in a report on the launch of the scheme by the Independent

bS&aLl LISNI gKAOK | f aup toB0 per&eént ofiakcBival@etadrds i thaéiUKl 0  a
are orphan work®¢ 6 { KSNBAY Hnamno
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Prior to the enactment of the Orphan Works License ScheneeDepartment of Business
Innovation and skills conducted an impact assessment to investigate the benefits of a
potential licensing scheme. During the course of the assessment, they collected data from a
range of cultural heritage institutions on their t&ttions and the estimated percentage of

each collection that was orphaned, the data was summarised into rough categories of
material as shown in Table 1, below:

Table2-UK cultural heritage holdirsgand estimated orphan works

aSR®FGS32N 'Y &l YLX S h NLIKI y NI

I NI 6 2 NJ pny>nnmn H JER P2
{2dzyR wWSORNR|TtTpn=Innn PIEM SRR
I 2YYSNDAI2f FlumIynnInnn JEO3TE R

| NOKA @GS CAf Y{pmoXZnnn P20 paT:
t K202 fAONINIBmManInnn>nnn|dmxs

| NOKA @GS LIK2G{HyZHynInnn Poaqp B2
2NRGGSY? YEGSNRmasnanZnnn ME20 JE
aAESR O2ftt SOUA|loy>SnnnInnn VAT JEC3

Source: Intellectual Property Office 2012

2.3 Why do works become orphaned?

A major reason why there are so many orphan works is that there is no register of

copyrights requiring creators to register their works. This is because copyright is automatic,

the Berne Convention states that there should be no formalities to the graofing

copyright. Article 5(2) of the Berne Convention states that:

G¢KS SyezevySyid |yR (GKS SESNDAaAS 2F (kKS&asS Nx3
enjoyment and such exercise shall be independent of the existence of protection in the
country of NA IAY 2F GKS 62NJ) d¢

This has led some to describe the problem of orphan works as a structural inefficiency of
copyright. BorghandKarapapa (2013) note that until they were abolished at the beginning

of 20" century formalities were a feature of internatial copyright. They note that when

the first copyright Act, the Statute of Anne of Copyright was passedin 1710, protection was
dependent upon registration at the Stationers Hall. The abolition of formalities has been

linked to the development of the orphy g2 NJ & LIN2of SYX & Ylye g2
AA3IYFGdz2NE 2NJ 230 KSNJ A YLINX yandKardpapa R0$3,78)dzi K2 ND & A
¢CKAA LRAYG A& SOK2SR o0& 5SF1Sfe FyR tFGGSNAE?2
about the rights owner cannot alwa be easily or readily acquired for copyright work,

LI NI A OdzZf I NI & Ay G KS Ty hgRighetie fadryhhtdrdike stiieiKateRs ¢ 2 NJ
of intellectual property, protection is automatic one a work has been created it is protected

1 Scaling the average IWM record to 90 minutes, or one standard cassette tape
2Treating an average filmas 1.5hrs long, and including both UK and European film archives
3 Not counting the 600,000 orphan texts at Oxford and the 19%material atthe national history museum
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by copyright,thereby making it hard to maintain reliable data about the authorship and
ownership of (the rights in) copyrighted works.

Beyond the abolition of formalities, a second structural feature of copyright, the increasing
duration of protection, can be can albe cited as a cause of orphan works. Whibe,

Statute ofAnne was enacted in 1610, the term of protection was limited to a term of
GF2dNISSy @8SEFNER G2 O02YYSYyOS FNRY (KS FANRG L
author was still alive at the end diis period, then they were granted an extension of
another 14 yeas, while books published before the act came into force gainedyeat

term of protection. (Deazley 201 7jowever, over time the duration of copyright has slowly
been extended by to its current duration of 70 years from the end of the year in which the
author diesAs aGreenburg (2012) argues the rise in the number of orphan works is the
result of the expan®n of the scope and duration of copyright, a point echoed by Patry
(2012, 109) who argues the length of copyright is damaging our cultural heritage saying:

dthe longer the term, the more difficultit is to track down who owns rights in the work:
authors move or die, their estates close, companies to whom rights are transferred go out
2F odzaAySaa 2N asStf GK2aS NARIKGAS azy.
1S y23Sa GKIFIdG AF | NAIKGA 26ySNI OFyQd oS GNJ
regardless of the benefit® society of such intended uses, and no matter the likelihood of
the right owner having lost interest in exploitation of the work. Furthermore, he notes that
the lack of accurate information about a right holder also leads to problems, he writes that:

cthere is frequently bad data inputted at the beginning: songwriters, musical publishers, and
NEO2NR fl 6Sfa ¢gK2 R2y Qi NBIAAGSNI GKSANI RI G
problems for those who wish to license works where the basic data on owhgdrsti & g NRZ Yy 3 @
(p190)
¢tKAE LRAYG A& SOK2SR o0& 5SF1Stfe FyR tFGGSNAE?2
about the rights owner cannot always be easily or readily acquired for copyright work,
LI NI A OdzZf F NI & Ay (KS THey hgRighetie fadryhatidrdike dtiekageRs ¢ 2 NJ
of intellectual property, protection is automatic one a work has been created it is protected
by copyright, thereby making it hard to maintain reliable data about the authorship and
ownership of (the rightsn) copyrighted works. Furthermore, they argue that the long
duration of copyright combined with the absence of any form of compulsory registration,
makes it very difficult to trace the ownership of rights, saying that
GGKS RATFTFSNBY (I SIbg gopyightightlbe3dpardtely addiy@dor S
licensed to third parties, or inherited by one or more heirs who may be unaware of their
rights; they may have been assigned, licensed or inherited numerous times throughout the
course of the copyright term. I#&ernatively, the corporate interests that own the rights
might become bankrupt or simply go out of business. All of this can make identifying and
locating the current copyright owner(s) extremely problemeti€

Korn (2009,9) states that the long duratioh ampyright combined with the low commercial
value of many of the works held by cultural heritage institutions is significant reasons for the
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occurrence of orphan works. In addition, she identifies six reasons why works may become
orphaned these are:

1 The work has no, or insufficient, information identifying the copyright owner and/or
creator associated with it, which may be due to a number of reasons, such as format
shifting

1 The original owner of copyright can no longer be located at the original address an
there are no records of any new address

1 The copyright owner does not realise that they benefit from copyright ownership

1 The copyright ownership has been assigned to a new owner, and there is insufficient
AYTF2NXYEGA2Y | @F At of Sandorodaton i KS ySg 26y SN

1 The copyright owner has died and information about what happened to rights on his
death is impossible to find

1 Where the copyright owner is a business, the business ceased to existand it is
impossible to find out what happened to the comht which was one of the
odzaAySaa laasSias

As Baker (2016) notes the orphan works problem has led to calls for a system of copyright
registration to be reintroduced (until the 1923 Copyrighted works had to be registered with
the Stationers Company) howaveuch a suggestion would be impractical in the current age
of digital and social media. He argues that any return to a system of copyright registration
would create a situation whereby creators such as bloggers, photographers would need to
apply for copyight protection for their posts on a daily basis. As Greenburg (2012) argues
any return to registration would lead to a situation, whereby due to the costs involved in a
formal registration with the Copyright office, a creator such as a blogger would ddaeito
determine atthe point of creation which of their works were likely to be commercially
successful or not. Consequently, he argues they would likely not register any works.

Furthermore, in order to be of value to potential users of orphan worksetoain accurate
any such register would require constant updating to in order to record any transfer of
intellectual property rights. A voluntary system of registration exists in the United States
whereby creators can submit their work for registration wihe Copyright office. It does,
however, provide a public record of the copyright claim, and is necessary prior to any
infringement claims (U.S. Copyright Office 2012).

Y2NYQa O6unndpd NBLRNI 2y 2NLKIY g2N)] 5Qol &l i KS
should be:

GX2y AW W2000AA &z a2 GKIGO O2LBNAIKIG K2f RSNA ¢
they put their works into the database if they want to benefit and that, otherwise,
2NHI yAalGAzya O2dA R dzasS 62N}y a Fa (4l
Asimilarree YYSYRIF GA2Y A& YIRS Ay D26SNBEQ wSOASgs 2
which suggested the establishment of a voluntary register of Copyright, possibly in

partnership with existing rights holder databases. However, there is a difference between a
voluntary register and a formal register that would require rights holders to opt out if they
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RARY QU ¢A&K GKSANI g62N)] G2 06S dzaSR® {dzOK | &ae
of the Berne convention as it would represent a formality.

2.4 Mass Digitiation and Digital Libraries

¢KS GSNY WwWYlFaa RAIAGATFIFGAZ2YQ A& dz&ASR (2 NBTFS
institutions including libraries and archives to digitise (e.g. scan) the whole or parts of their
collections for the purposes of presenati and making them available to the public online.

(Carr 2014Borghiand Karapapa (20192 60 & S NI S ass Kigitizatian i ¥oBnmonly

conceived of as the conversion of copyright works in digital format on an industriakscale

RS T A Y A #ficdactikiyiby Which lBooks, journals, photographs, sound recordings, and

films are digitized in bulk to feature in the collections of online archives, repositories, digital
libraries, search engines, and data aggregabogs

At a European level digitisation and a@iaccess to cultural heritage collections is seen as,

being:

XSaaSyaAalrt G2 SylrotS 00Saa F2NIFEf G2 OdAf G
promote the richness and diversity of European cultural heritagéauncil Conclusions of

the 10 May 201}

Examples of mass digitization programmes include private commercial ventures such as
Google Books, ndor-profit ventures like the Internet Archive and the Open Libray well

as collaborative projects such as the HathiTrust Digital Library. (BamgHKarapap&013)

In addition many national, educational and local libraries, archives and museums have
digitised items in their collections and made them available onlm&urope the publicly
funded Europeand wasconceived as platform toaggregag¢ the content from the digital
collections of European cultural heritage institutions, and today over brings together works
from over 3500 institutions.

Papadopoulou201227) gives two main reasomnsghy libraries and other cultural heritage
institutions engage in the digitisation of their collections

oto preserve inthe longerm their resources for future generations and to make their
resources accessible to the public, using the possibilities offered by technology. Additionally,
the digitization effortst LILJISF NJ 12 06S RNAGSY o6& (KS Llzof A (
knowledge and to occasionally rare and valuable collections of these institutions.
Ringnalda (20113lsonotes that the problem of orphan works stands in the way of the

successful creation ofigital libraries noting that works cannot be digitised and made
available online if the rights cannot be cleared.

4 https :// www.europeana.eu/portal/en
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2.5 Rights clearance and assessing copyright status in digitisation projects
AsVuopala (201®) statesbefore a work canbe deemed tobedmh i A &4 FANR G Yy SOS
establish whether they are protected by copyright or a related right. In order to establish
this,g 2dz y2NXIFffe ySSR (2 06S lofS (42 ARSyGATe 0

Most studies inhis area demonstrate that the costs of clearing rights are a major barrier to
the digitization of collections. Deazley and Patterson (2017) outline four reasons why rights
clearance is perceived as standing in the way of the successful digitisation aaohihiation

of library and archive collections:

9 determining whether a work is in copyright or is public domain can be difficult

1 the time and effort involved in identifying, locating and contacting known copyright
owners can be prohibitive, especially whezading with large numbers of works

1 identifying and locating rights owners provides no guarantee of a response from that
owner

1 copyright owners cannot always be identified or located, leading to theadled
orphan works problem (the subject of this siu

Several studies (2008, Dickson 2010, Erickson & Stobo 2017, Vuopala 2010) have examined
the cost of rights clearance for libraries, archives and other cultural heritage institutions.
Akmon (2008) provides a case stuahefforts involved in obtaining penission from rights
holdersas part othe Jon Cohen AIDS Research Collection digitization project at the
University of Michigan LibranAkmon writesthat 85% of the staff time on the project was

spent on clearing rights, with an average of 1 hour 10 minutes per item. In addition to this

the high rate of norresponse from right holders led to the exclusion of 3fif%he material

from the online collectionleading the author to assert that:

GO02ftt SOGA2Yya AGK | KAIKSNI R20dzySyid G2 O2LEN
0KNRdAK (GKS NA3IKGa LINRPOSaa GKlFIy O2tfSOlA2ya
(p.27)

5A 01 & 2 ySQuily ob he attempls todigitise theThomas E. Watson Papers on the

similarly points to the problems of nemsponding right holdersAfter spending $8000 and

450 hours over the course of 9 months researching and contacting rights holders the project

team were onlyable to obtain permission fot letters, resulting in a cost per item of $2000.
Subsequently, they took the decision to discontinue any further efforts to contact right

K2f RSNE FYR YI 1S (GKS SyiANBSO2RE2O0bMNHE O @lyA K
the author writes that she believes any future attempt to undertake rights research and

Of S N} yOS 2y | NOKAGIf O2ftftSOGA2ya ¢2dd R 0SS «a
GOABT 6S K2 LJBaledigitization arintefyral pal &quessing archival

YFGSNAIFf axXgS YdaAld RS@OSt 2L I yS¢g RSTAYyAGAZY 2
SELX 2NJ GA636y ¢ OHAMAX

The high proportion of orphan works in the collections of cultural heritage institutions has

had a major impact on digitizain projects research conducted by the University of Glasgow

(Stobo et al 2013) reported that institutions spent an average of 2.58 hours searching for
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rights holders in books at a cost of £31 per work. For newspaper and magazine clippings the
time spent sarching for rights holders was 1.52 hours at a cost £23 per work. Similarly, the
British Library estimated that based on a representative sample of 140 books it would take
more than 1000 years for a single researcher to check the entire collection. ¢&tr2@11)

2.6 RiskManagement

Prior to the introduction of legislation to address thlesue oforphan works library, archives

and other cultural heritage organisations were reliant on risk managen®obo et al

(2017) argue that despite guidance recomrdeng that diligent search be undertaken, a

fFO01 2F Of SI NJ INRFHEFf I BHBEASR dyYRES/ (Y SdhgRotelthat] S& NP
even since the introduction of orphan works legislation some organisations still favour a

solely riskbased approachDiffering approaches to risk management and orphan works are
highlighted byFavale, Schroff, and Bertoni (Z)2) who state that

& a 2 a Gavelrsk iastitutions do not digitize or do not publish orphan works whereas others
take the risk to use the works wibut clearance. Others try their best to locate the
NAIKGK2f RSNE 2F GKS&AS g2N)az G2 | RAFFSNBy

Anderstotter (201622) definesthe process of a risk managed approach as the sampling of

parts of the collection to estimate the proportion of orphanedhterial. Based upon the
SAadAYIFGST are TtTmr:Y GGKS O2tf SOGA2Y A& RAIAGA
deemed ashighNA &1 YA 3IKG KI @S { KS ATNG riskNn3his Ggproadh iS | NB R
of a rights holdercoming forward with a clan of infringement against the organization,

which even if not financially damaging coglidbve harnful to the reputation of

organisation, making future cooperation with rights holglenore difficult. The difficulty in

taking a risk managed approach aretiighted by Borghi et al (2016, 153) who argue that in
2NRSN) 12 RSaA3dy I NR&]l ol &SR o2yt AyS0 SEKAOA
adzOK F gl @& i GKS o0S3IAYyYAy3d (G2 LISN¥YAG fFGSNI
argue that theway in which exhibitions are designed in terms of the software and graphical
interface means the reappearance of right holder could present signifaifitulties in

complying with a takedown request. Furthermore, having to redact or remove material

post digitisation is inefficient if the organisation has already engaged in clearance and

digitisation at cost.

Henshaw (irHamilton and Saunderson 2017, 150) discussesskheananagemenapproach
taken by the Wellcome:
2SS GNBF(G RAFTTSNByYy(f D2 2 &6DOQWESHdigRided Boks 2 dzNJ A
are subject to our takedown policif any copyright holder requests that we remove an
AUSY>S 4S gAff R2 a2 AYYSRAILFLGSt@ |yR (KSy
She notes that they have only hadew such takedown requests and in such instances the
material is no longer available online.y G KSANJ diGdzRé 2F (G(KS 2Stf 02"
digitisation project Codebreakers: Makers of Modern Genetics Stobo et al @) 1®te
that in addition to this &akedown policy the Wellcome also includediaclaimeroutlining
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the approach taken to rights clearance which states iuhére they have been unable to
locate or identify the right holder:

% KIFIZS YIRS Ffft NBFaz2yl of Sintdebtd &d\dispecteéd2 Sy a dzN
and permission sought where it is feasible to do so. However, we cannot guarantee to have
traced or contacted every potential rigtteldePd €

Similarly,the Tatewebsite® includesa page dealing specifically with orphark. It states
that despite efforts to locate and identify right holdesometimes identitytheir identity or
location cannot be discovered, resulting in orphan works.

oSometimes, despite carrying out due diligence in trying to trace rights holdeis, th

identity or location remains unknown. Thisresults ir@b f f SR W2 N1LIKI Yy ©2N) 4 Q
that illustrating such orphan works online is one of the best ways to discover copyright

holdersd ¢

¢KS LI 3IS faz AyOoft @R$d SHK B2RAIRIONE a4 y2 Fi KISK S | &iia
and askwisitors (o the website) to contact the Tate if they have any knowledge of the
2N aQ ONBIF G2NE O

2.7 Territoriality and Cros8order Access

Copyright is based upon the principle of territorialigyprinciple of public international law

that limits the extent of protections and exercise of rights to the borders of a sovereign
state. Anderstotter (201,B) writesthat although theoriginsof the principle of territoriality

liein the cultural historyof national copyright law, it is stillimportant to rememberwhen
discussing modern copyright, #®se cultural and historical traditiond@will be echoed in

the arguments about th& dzii dZNBE 2 F O2 LR NA IKG P¢ CdzNI KSNY 2 NB >
legal and cultural traditionshave also influenced thdiscussiosonlicensing and orphan

works.

There arewo legal rules that can be applied in to determine the applicable law for the
crossborder dissemination of works in an online environment, the princgdleex loci
protectionis & the principle ofthe country of reception. The first, derived from Article 5 of

the Berne Convention, stipulates that the law of the state where the work is made available
is applied. The principle of the country of reception b@pthe legislation of the state or
country where the work is accessed. In practice, this means that in order to avoid
infringement CHIs wishing to disseminate their works, must obtain a license from rights
holders for each territory. (Axhamn & Guba 20&hderstotter 2017)

The Orphan Works Directivams atoverconing this by ensuring mutual recognition of a
works orphan status in all member states.

5 The full statement and takedown policy is availablendip://wellcomelibrary.org/aboutthis-site/copyright
clearanceandtakedown/
6 hitp://www.tate.org.uk/about-us/policiesand-procedures/copyrighbrphanwork

27


http://wellcomelibrary.org/about-this-site/copyright-clearance-and-takedown/
http://wellcomelibrary.org/about-this-site/copyright-clearance-and-takedown/
http://www.tate.org.uk/about-us/policies-and-procedures/copyright-orphan-work

28



2.9-Orphan Works Legislation in other Jurisdictions
2.9.1Canada

Act 77 of the Canadian Copyright Act allows anyone seeking to use in Copyright works
where they are unable to locate the rights holder to apply for a license to the Canadian
Copyright Board. The Board will evaluate if the efforts made to locate the rgitier are
sufficient and may then grant a license. Licenses areaxatusive but permitertain uses
includingreproduction, publication, performance, and distribution.

Licensees are required to pay royalties to the Collective societies, to be held as

compensation for a reappearing rights owner. Collective societies were required to hold the
royalties for up to 5 years after the expiry of the license after which they were entiled

'dispose of the royalties as it sees fit for the general benefisf S Y 6 SHedBee® this

practice was abandoned, and the collectsacieties were abl&’ (uge the unlocatable

20y SNEQ NRelfOaASa a GKSe& cdolegtiveiddértock®2 Y GKS
compensate the owner if necessa(ipe Beer & Bouchar2009)

The Canadian legislation appears to have had a limited effect as to date less than 300
licenses have been issued since (Copyright Board of Canada). The Report of the Register of
Copyrights Pallante2015) notes that several studies have drawn attentto low usage and
flawsin the Canadian system.

2.9.2Germany

German legislation on orphan and en-commerce worksvas passed on 1/10/2013 and
entered into force on 1/1/2014. The amendments to the Copyright Act represented
Germany's implementation ohe EU Orphan Works directive, permitting the digitisation
and making available to the public, under certain conditions, of qualifying works from the
collections of publicly accessible libraries, educatiamstitutions, museums and archives.
(VGWort.de20147)

The legislation establishes a presumption that a collecting society administering the rights in
such works is also entitled to do so for the works of neembers provided that the usage is
non-commercial, the works in question are recorded in the Regiof Outof-Commerce

Works maintained by the German Patent and Trademark Office and the rights holder has
not objected within six weeks of registration.

2.9.3Hungary

The Hungarian Copyright Act (HCA) tackles orphan works in three distinct sectiorkKCAhe
was amended in 2003 by Act CIlI to include a free use provision that permits libraries,
archives and other educational institutions, to provide limited onsite access to works in their
collection, including orphan works, via dedicated terminals for atlooal and scholarly
research purposes.

Specific legislation dealing with orphan works, came into effect 1 February 2009. The orphan
works specific provisions of the HCA allow the Hungarian Intellectual Property Office (HIPO)
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to grant licenses for both eomercial and norcommercial uses of orphan works. Applicants
must complete a documented diligent search and pay compensation for their use.

2.9.4Japan

Article 67 of the Japanese Copyright Law allows users who have been unable to locate or
identify the ights holder of a work after due diligence to apply for a compulsory license.
Applicants must deposit compensation for reappearing rightsholders, the sum of which
must correspond to the normal royalty rate and is determined in conjunction with the
Culture Council by the Agency of Cultural Affairs. Compulsory licensing is only available for
works that have been:

Gal RS Lzt A0 2N GK2aS T2 NJofieket tO 6 madé avdilable Of S| NJ
to the public for a considerable period of tié  éd!StAtksiCopyright Office 2015)

Under Japanese legislation it is possible to obtain a compulsory licence for works of a
foreign author as long as the work will continue to be exploited within Japan. The terms
conditions for diligent search for foreign vkar are the same as those that apply to domestic
works. (Favale et al. 2013)

2.9.5Korea

Per Article 50 of the Korean Copyright Act users may apply to), users may apply

to the Minister of Culture, Sports and Tourism for a compulsory license to allow use of

certain types of orphan works. Applicants must demonstrate that they have taken

"considerable efforty (2 ARSYUGATe (GKS NAIKGaA K2t RSNJ 2NJ |
compensation must be paid at market rates, as determined byKibkea Copyright

Commission.

2.9.6Switzerland

The Swiss Copyright Act contains provisions on orphan works which are limited to sound
and audievisual recordingsArt. 22b URG/CopA authorises users to seek authorisation for
the exploitation of works from the licensed calleve management organisations if the
rights holder cannot be contacted, is unknown or cannot be locéted.

2.9.7The Netherlands

The Netherlands implemented the Orphan Works Directive into their national Copyright
Acto W! dzii SdzNE 6 SG QU0  htiffed: Wetwan 8 gkiolbeK 201# RoSwijdigingsvarts
de Auteurswet en de Wet op de naburige rechten in verlmaatide implementatie van de

7 http://blog.suisa.ch/en/swisscopyrightreviewsuisain-chargeof-a-working-group/
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Richtlijn nr. 2012/28/EU inzake bepaalde toegestane gebruikswijzemeramresde werken

(Act of 8 October 2014 amendinige Copyright Act and the Related Rights Act

with the implementation of Directive 2012/28 / EU on certain permitted uses of

orphan works) this amended the Dutch Copyright Act and Neighbouring Rights Act (Favale
et al 2016). Prior to this the Dutch had ngesific orphan works legislation, instead relying

on contractual agreements between heritage institutions and rig hts holder organisations.
(KEA 2011)

A 2011 study byhe IViR proposed what it considered two viable solutions to improve

rights clearance, aompulsory collective licensing model or an extended collective licensing
model. The report concluded that in order to satisfy the need of rights holders to exercise
their rights, certain restrictions would be required such as limiting licenses to clultura
heritage institutions with a public mission. To ensure film producers don't suffer unfair
competition, from CHlIs in the exploitation of their digital rights they suggest the option of
granting a license on audmsual heritage material older than ten aes.

2.9.8USA

In the United States Orphan Works legislation was firstintroduced in 2008's Shaun Bentley
Copyright Act, but the bill never made it into law before congress adjourned. The bill:

owould have limited remedies where the infringer had perfatraaddocumented a good
faith reasonably diligent search before using the work; the infringing useafiork

provided attribution to the copyright owner, if known; and the infringing user included an
appropriate symbol or notice in association with amplpc distribution, display, or use of
the work. (Pallante2015 12

The 2015 report of The Register of Copyrig@gpohan Works and Mass Digitization™

(Pallante 2015gxamines subsequent legal developments such as the Google Books and
Hathitrustlitigation as well as the EU's Memorandum of Understanding on the Digitisation
and Making Available of Owff-commerce worksS, whichwas intended to serve as a

blueprint for collective licensing agreements negotiated between rightsholders, libraries and
collecting societies.

The report propossan Extended Collective Licensing systerthadvest solution to mass
licensing required for mass digitizatiortingthe voluntary agreement between parties in
the Google books settlement as evidence that with gow@ent support such a system
could be made to workit states

G2S 0StASOS (KFG 6AGK 3F2FSNYYSyld &adzZIR2 NI | YR
developed transparently and in a way to benefit a wide array of stakeholders equally, ECL
can be succe¥sdzf KZOMNS P ¢

8 Axhamn, J., Guibault,L. (2011) Crtmsder extended collective licensing: a solution to online dissemination
2F 9dzNR LISQa Odz dzNF f K S NopeanaChmnect. AWR: Univensi®yloiANdiedddNS LI- NS R
9 http://ec.europa.eulinternal_market/copyright/ouof-commercefindex_en.htm
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The report examines the application of faise as an alternative to legislation, noting that
representatives of libraries and other groups had argued that legislation on mass digitization
was unnecessary since the courts can use ferdoctrine to evaluate projects on a casg

case basisHowever, the report argues that reliance on fair use:

GOly 2yfeée 32 a2 FINAY SylotAay3a GKS RS@St 2 LIY
Congress wish tencourage or facilitate mas#igitization projects providing substantial

access to the expressigentents of copyrighted works, it would need to look beyond fair use

to a licensing model, eithemoluntary or statutorgp § USPallante 201b

In their study of orphan works legislatibiavale et al (2013) analysed the proposed orphan

works legislation and claimed that the US approach focused on limiting liability for users of

ophan worksa Ay 2NRSNJ 2 YIEAYAAS GKS LidzotAO | 00S4a
diffusion of public digital A 6 NJThédk pfode@dto argue that this reflects the market

driven approach to copyright in America and stated that for this reason:

GX02tt SOUABS YIyF3aSYSyld 2F NAIKGa

6SAd
among the proposed solution8t G KS 2 NLIJKIFYy @g2N) a LINRO

KSNJ &S
fSY Ay @
However, as we have seen above the most recent approach of the US Copyright Office seeks

to reconsider a collective rights management approach. In its comment on the proposals for

an ECL system the Internet Archivédicised the US Copyright for basing its approach to

heavily on Google Books arguing that such a project was a unique occurrence and would

most likely not be repeated. They argued that an ECL system as proposed would be unsuited

to the current decentralisé approach to digitisation in the United States and instead

propose strengthening of existing notice and takedown systems already in use such by many

digitisation projects including their own.

3: Orphan Works Legislation

3.1.1The identification of a nekfor a solution and the draft orphan works
Directive
The EU has been considering the issue of orphan works since 2006 when it established a
HighLevel Expert Group (HLEG) on Digital Libraries. As Sutherasanen and Frabboni (2014,
655) note it was around th time that the EU began to recognise the need for a legislative
approach to orphan works, arguing that:

GUKS 9! | OOSWHBIR AYRIGH ' BaADBE & dz0K a GKS Hn
digitisation and online accessibility of cultural content and preation were not sufficient

G2 T RRNB&aa GKS 2NLXKIY 2Nl a AaadsS Ay |

L'y Ay (S NReyort bidDigraNdiesedvation, Orphan Works andd@rint Works
adopted by the group in 2007(Ricolfi et al 2006) stated that a solutiongloaor works was
desirable for at least literary and audibsual works. It proposed that ndegislative

solutions to orphan works should include the creation of dedicated databases concerning
information on orphan works, improvements to rights holder mettedin digital material,
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and enhancements to contractual practices, particularly for avisaal works. The

Subgroup also recommended that Member states give appropriate support to contractual
arrangements that take into account the role of cultural ihgions.

Ly GKS 'Y GKS D2gSNDaA wS@OASge 2F LyuaStftSOGdz f
orphan works and made various recommendations on how to resolve the issue, including

LINE LJ2 & 2 NITK [ W prad#Bidh)taatite European Commission that woelthble

creative artists to reuse orphaned material. Anticipating future legislation to resolve the

situation, it also recommended that once an exception is introduced, the Patent Office

should, in consultation with rights holders, collecting societies@hdr bodies issue clear

JdzA RIFyOS NBIIFNRAY3I al0KS LI NFY¥YSGSNAR 2F F WNBI
consultation with rights holders, collecting societies, rights owners and archives, when an
2NLIKEFY 62Nl & SEOSLIiAz2zYy 02YSa Ayid2 6SAy3adé oD
[ P YSyGlrofeés Yrye 2F GKS NBO2YYSYyRFGA2Yya YIRS
implemented by the time of Sir Hargreaves Review of Intellectual Property and Growth
OHnmmy gKAOK y20SR GKFG 2yfteé wp 2F GUKS pn NBF
implemented. Hargreaves seems to imply that the reason for this was down to the
SFFSOGAPGSySaa 2F ANRdzLA | OlAy3a 2y o6SKIEF 27
LISNBR dzZF aA @S (2 aAyAaildSNR GKIYy SO2y2YAO AYLN} Of

| I NBENB I @S & Qalsh&tedpiNditacidetuzis$ue of orphan works, and in particular
drew attention to the problems of mass digitization of these works, noting that while

libraries and archives wish to digitise and make available these works, the risk of
infringement prevats them from doing. To resolve this, recommendsthat steps should

be taken to establish a system for the individual licensing of orphan works. To guarantee the
interests of right holders a diligent search would be required. Secondly, he recommended
the use of Extended Collective Licensing as a means of achieving mass licensing of orphan
works. Finally, he proposed the creation of a Digital Copyright Exchange to facilitate the sale
of licenses by rights owners, claiming that automation would speed upexhete the cost

in the process, resulting in:

GXF 'Y YFENYSGO Ay RAIAGEE O2LBNAIKGI 6KAOK Aa
resolving disputes without costly litigatidrgHargreaves 2011,4)

The need for a legislative solution to the issuerghan works is illustrated by Ringnalda
(2011,3) who argues that given that infringement is a criminal offence in many European
countries, allowing users to simply start using the works after an unsuccessful attempt to
locate the rights holder would not b&ppropriate. He says:

GLYRdAzOAY3 LWzt AO tftAONIYNASa (2 oAf FdA t& GAz2fl
without permission would therefore clearly violate public order and policy -i®elfilation
Ol yy2i &adzZFFAOS® ! St aztdaZiAzy Aa NBIdzA NBR

3.12Theinfluence of Google

While the i2010 strategy and the Europeana platform that it gave birth form the background
to the adoption of the Orphan Works Directive in 2012, Janssens & Tryggvadottir (2016)
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note that particular attention to the preservain and making available of European cultural
KSNAGIF IS 461 a faz2 RNAGSY o6& D223fSQa 06221 LN
the European Digital Library initiative.

La Durantaye (2010) notes that the European commission were aware of the lebstac

orphan works would pose to the realization of their European Digital Library from observing

GKS 2dzi02YSa 27F (KSdighatddBoh Résati§ZDMPandia Ay Yl aa
Durantaye (2010) cite a 2009 speech by, then Commissioner for Telecomsedral Pgital

Europe, Viviane Reding, in which she invokes Google as a call to action. She says:

G L Y LJ2 diditisayfai efforts have already started all around the globe. Europe should
seize this opportunity to take the lead, and to ensure that books idigfion takes place on
the basis of European copyright law, and in full respect of Europe's cultural
diversity.Europe, with its rich cultural heritage, has most to offer and most to win from
books digitisation. If we act swiftly, pmompetitive Europearsolutions on books
digitisation may well be sooner operational than the solutions presently envisaged under
GKS D223tS .2214a {Siidi&ExYdpsan Comyliissiork2B09) y A i SR

3.1.3Possible solutions to the orphan works problem

Prior to arriving at a solution in the form of the current Orphan Works Directive, the
European Commission considered various possible solutions to the issue of orphan works.
Ringnalda (2011) notes that as most European countries class infringementegnalcr
offence, a system of sefégulation, allowing mass digitizers to go ahead and use the works
in the event that a search for a rights holder was unsuccessful, would not be possible.

Early efforts by the European Commission to tackle the issue baorpvorks at the level of

national legislature were unsuccessful. As Borghi and Karapapa (2013) observe a 2006
Recommendation invitinglember States to improve conditions for digitizing and enhancing

online accessibility to cultural matats and create mehanisms to "facilitate the use of

2NLIKFY 2N} a FAdNIKSNI G2 F O2yadAg GFGA2y 2F Ay
I gL AfFOoAfAGE 2F tAa0a 2F (y26y 2NLXKIYy @g2N) a
the implementation of orphan works legisian in the majority of member states. As a

NBadAg 6§ | aSO2yR wSO2YYSYRIGA2Yy 4+ & AyidaNRRdzO
States to step up their efforts and involve private actors in digitizing cultural content and

making it available through EurBpk y'I ¢ 6. 2NABKA FyR YI N} LI LI HAM
also made reference to the prototype Orphan Works Directive calling fostéiped and

correct transposition and implementation of the provisions of the Directive on orphan

g2N)az 2y0S Al A& FR2LISRQ®

WAY3IYIlIfRI 6vnmmInO OAGSa FAQDS LR&aA&aAOES 2LIA2
I 9dzNR2LISIY S5AIAGFE [AONYNBE 2dzif AYSR o0& (KS
Timan Luder. Of these fodwould prescribe modalities of either an exdem or limitation,

10viviane Reding iBuropean Commissiq2009)European Commission puts challenges of books digitisation
for authors, libraries and consumers on EU's agerff@ss Releadirussels, 19 October 20@¥ailable at:
http://europa.eu/rapid/pressrelease |F09-1544 en.htm
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to introduce their own legal technique to address the issue of orphan works, but would still

require a system of mutual recognition of a workplman status. According Ringnalda this

would achieve two things; first it eliminates the need to undertake and verify a reasonable

search in each country of use and secondly it ensures that a user does not need to comply

with the divergent regulations onrphan works that would be adopted across different

member states, meaning that the legality of a work made available in one country is

recognised as such across all.

Of the potential legislative solutions considered by the European Commission Ringnalda

(2011) states that they generally fell into two categories, licensing systems, and exceptions

and limitations. He sets out the conditions for both, explaining that under a license system,

a prospective user would have to obtain a license prior to the ussairphan work, from a
RSaA3IylFrGSR fA0SyaAiy3d o2Red {dzOK I &AO0OKSYS g2d
STF2NIaAaQ G2 20FGS GKS NAIKG K2ft RSNJ FyR LI @Y
Discussing the functioning of an exception or limitation,gRalda notes that works can be

used without permission where right holder cannot be found following reasonable efforts to
f20F30S GKSYXZ LINPGARSR (KFG aly SldaAadlrotS NBY
OFasS + OfFAY A& ONRIAKGPE SHAMMI no

Rosati (2@3, 305) writes that prior to deciding on the use of a directive, the European

Commission considered various different approaches to the issue of orphan works including:

GGKS I R2LIGAZ2Y 2F | fS3rftte oAyRAy3 aidl yRI
recognition of orphan works, a specific exception to be added to Directive 2001/29 (the
WLYF2{20 5ANBOUOAODS®D NRSNI2XNizZEd R NBOS2 ZYA DONR A

Despite these considerations the Commission opted for the use of Directive @epiosed

solution to the issue of crosisorder access, announcing the decision in its 24 May 2011

Blueprint on IP Rights. Rosati (2013) says that the decision to use a Directive one strand of a
Rdzk £ F LILINE2F OK (26 NRa (K Sf Earopeah sulfushl instifukiohst | 6 £ S
Of AN NAS&S YdzaSdzra FyR | NODKAGS&a0éX gAUK GKS
licensing scheme for out of commerce works. She notes that the completion of these two
initiatives would have contributed, among tleher things, to the development of

QdzNR LIS y I dé

3.14The Final Directive

The Orphan Works Directive required member states to introduce a new exception to
copyright, that enable certain permitted use of orphan works. In the UK, the Directive was
implemented through two pieces of legislation the Copyright and Rights in Performances
(Certain Permitted Uses of Orphan Works) Regulations 2014 (S12014/2861) which inserted
s.44B to the CDPA1988 (Permitted uses of orphan works) along with the accompanying
Schedle ZAl.

The purpose of the directive was to implement a legal framework that ensured the lawful
cross border online access to orphan works contained within the collections of institutions
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such as libraries, museums, archives, educational establishméntddritage and public
broadcasters with a public as part of their public interest mission. A directive was necessary
to ensure cross border access, reduce transaction costs and facilitate the identification of
rights holders, in doing so it would advartbe wider aim of building the knowledge

economy. (Rosati 2013)

The final text incorporated minor amendments from the initial draft, these included articles
3, which states that a diligent search should be carried out in good faith, 5(1A) which states
that a diligent search should be carried out in good faith and only prior to the use of the
work, and provisions for the right to fair compensation for reappearing rights holders.

3.15The scope of the Directive

Directive, states that it concerns the certaisas of orphan works in the collections of
publicly accessible libraries, educational establishments and, as well as archives, film or
audio heritage institutions and pubkeervice broadcasting organizations. The Directive
refers to these organisations &8geneficiarieQ @®

Janssens & Tryggvadéttir (2014) note that the restriction of the final Directive to
2NBI yAal GA2ya (Kpubligr@erest mBsp2 ¢ B a NE I BGERWAY | NI
out of a desire to avoid a repeat of the litigationthat ghs NER D223f SQ& f A 6 NJF N

precursor of Google Books) the United States, they state:

GGKS 9dzNRLISIY fS3IAatl i2NE LISNFSOGte | g1 NB 27
side of the Atlantic, has been keen to avoid that access to the culberitage could be
O2yGNRfft SR 08 SyuUuAGASa LMz2NBAdZA Y3 | LINKA

Despite this there is little discussion or definition of the meaning of what is meant by public
interest mission other than a reference in recital 20 which states that memkses should
provide an exception or limitation to allow certain uses of orphan works:

GLINEQJARSR GKIF G &dzOK dzaS FdzZ FAf & GKSANI Lz f A
of, the restoration of, and the provision of cultural and educationaless to, their
O2t t SOUA2yasx AyOf dzRPiediveRHB2B/AL, RO IA G O2f

Suthersanen and Frabboni (2014) also note that the Directive fails to address the meaning of
publicly accessible, although they note the provenance of the phistaéing that:

GThere is no criterion as to the nature or constitution of the institution. Neither is the
LIKN} aS WLzt AO0fte& 00SaarofSQ RSTAYSR | f (GK2dAa
I NOAOES poHOOGOOS 5ANBOGADBS HANMKHMKI/ £
The lackaneXpA OA G RS TA YA A 2phblidlydaccéssiblel K Y AV Y¥AIK R Y2 2 I
LIK NJLIS t W Ot & is tai€e0 I8 Bakar 2016) Who argues that the lack of clear

11 Directive 2001/29/E®f the Ewopean Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyrightand related rights in the information socéggoknown as the InfoSoc
5ANSOGA @S | NI publiclf acpessiblé ib@ries, BdachBstablishentd or museums, or by
archives, which are not for direct or indirect economic or commercial advahtage
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definitions results in a lack of legal certainty for the institutions using or wisbingé the
directive.

3.1.6 Subject Matter

Article 1(2) sets out the types of work or materials that are covered under the Directive,

these include books, journals, newspapers, magazines and other writings, as well as

phonograms, cinematographic and audisual works. Crucially, it omits standalone

artworks including photographs, which was removed during the consultation phase. In their
analysis of the Directive Suthersanen dfdbboni(2014) state that the absence of

standalone artworks from the final ¥ was, largely due to the need to focus on the print

sector they state:

GCKAA A& TFAdNIKSNI adzZLILR2NISR AF 2yS adGdzZRASa (K
GKSNBo0é& Al A& dINBSR (KIG GKS 5ANBOGAYSQa F2C
and photography sectors. The urgent need was to address concerns in relation to current
O2YYSNDOALFf RAIAGA&AIFIGAR2Y 2LISNY GA2ya 6adzOK | a
the print sector, because printed works (unlike other media such as filnhstmgpaphs)

Oy 0SS SlraAate AYRSESR o0& AdGa aSIkNOK SyaiaySoé
As Callaghan (2017) notes the absence of such material may present a barrier to

2NHFYyAal GA2ya K2f RAYy 3 maygoudesthiNhaycddter2 ¥ Y G S NA
whatever protection such a schemedzd R 2Atfo® Nt Directive excludes

standalone artworks, it includes artistic works, such as illustrations, photographs or painting

that are embedded within the works covered under Directive, article 1(4) states that:

G¢KAAa 5A NS Ooplyt@sorksicad dther prbtécted® suldjenatter that are

embedded or incorporated in, or constitute an integral part of, the works or phonograms
NEFSNNBR (2 Ay LI NF¥INILKA H YR o0dé

Suthersanen and Frabboni (2014) argue that the Directive could be seot¢o other

ANI LKA O ¢ 2IN)1EK2 (G2d20NK LIK&E LWz0 f A AKSR | & lhel2aid ol
NEFSNI G2 GKS g2NRAy3I 2F GKS 5ANBOGAGSQa ! yyS
to conduct a diligent search. Article 3 of the Annex ref® visual works which include:

GFAYS FNIOSZ LK2G23aINI LKeX AftdzaliNyGA2ysS RSaAdy
other such works that are contained in books, journals, newspapers and magazines or other

worke

Article 10 indicates that thenclusion of such material may be planned for a future revision

of the Directive in stating that it shall submit a yearly report starting on 29 October 2015:

G022y OSNYyAy3 (KS LRaaArofsS AyoOfdaizy Ay GKS ac
and of works or other protected subjewtatter not currently included in its scope, and in

particular standr £ 2y S LIK2G23aN} LKA |yR 20KSNJ AYIlI 3Saodé

However, to date the Directive has not been expanded further to incorporate such works,
thereby continuing taexclude a significant amount of material in cultural heritage
organisations.
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3.1.7 The Meaning of an orphan

Article 2 of the Directive states that a work is considered an orphan work where the rights
holder cannot be located or identified following theropletion of a diligent search.

Article 2(2) states that where a work has multiple rights holders, and where some of those
rights holders cannot be located, following a diligent search, then the work may be used in
accordance with the terms of the Direativprovided those rights holders that have been
identified located, give their permission (with respect to the rights that they hold in the
work.) It is important to note that in both instances, the text of the Directive requires both
the completionandrecording of a diligent search, for a work to be considered orphaned.

(See below)

In their analysis of the Directive Suthersanen and Frabboni (2014) claim that one alternative
solution to the issue of orphaned works:

Go2dzZ R KI @S 0SSy blit dlom&rSavbrksyuiless andlantdl the right halders

2F GKS 2Nl a NP ARSYDAFTABRZ 2 OK{ Qldd RRKE | @OKA &
inherent dilemma that the issue of orphan works raises, namely that the uncertainty

regarding the identity of thauthor or his whereabouts influences the copyright term, which

Ay Ylye AyadalyoOoSa Aa RSLISYyRSyd 2y GKS RIFIGS 2
Such a solution however may have interfered with the treatment of pseudonymous and
anonymous works which have their own ratal treatments. Furthermore, designating

such a huge swathe, based on the estimated number of orphaned works, of material as out

of copyright would have met with considerable resistance from right holder bodies.

3.1.80rphan Works and Unpublished works

Article 1.3 deals with the use of unpublished works. As Deazley et al (2017) noté that S
extent to which the Directive applies to unpublished works is qualified in two ways that are
@S NEB  Rhi ks hekcalsk ahe Directive states thaty bedigitized if:

1) they have been made publicly accessible by a beneficiary organisation with the
rightholders consent,
2) aslong as itis reasonable to assume that the rightholder would not oppose the

use of the work

Either one of these conditions may be haalmeet, as state the first condition raises

problems with regard to the use of%party rights in archival material. He uses an example

of a collection of letters belonging to a wédhown author, deposited in the collection of a

library or archive, arguag that while it is reasonable to assume that the correspondence
GNAGGSY 0@ GKS | dziK2NJ ¢ 2 dALRINR LIS | @&iedd 2RSS/
by Directive, the letters written to the author, are unlikely to have been deposited with level

of congent required by the Directive to make them available.

On the subject of the® clause, Deazely et al (2017) argue that it would allow beneficiary
2NBFYyAal dA2ya G2 YIS dzylldzot AAaKSR g2N)a 2yfe
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The difficulty in making such an assumption is also made clear by Callaghan (2017) who
remarks that

GG2 FdzZ T A 6f thé Birkdive @duikes SN etluCated guess work as to whether the
original creator, who perhaps lived well before the introduction of electricity let alone the
AYUSNYSiGsS ¢2dd R 2N) g2dd R y2G 2LI112aS RAIAGAT |

The difficulties of makinguch a judgement are evident in the decision by curators of the

NAGAAK [AON) NNEMR2SOAAGRI NERFRB WAKAOaSNAIf TN
O2yUNROGdzI2NA F2NJ gK2Y (GKS € S3aFf O2LBNARAIAKG ai
(Russell 2016Dhis represents roughly 20% of the total number of works digitized.

3.19Uses of orphan works

The uses of orphan allowed under the Directive, are normally exclusive to the right holder.
Article 6 sets out the uses a beneficiary organisation can makewoflathat has been
determined to be an orphan. Article 6(1) permits beneficiary organisations to use works in
their collection in the following ways:

(a) Communicating the work to the public, including making it available online
(b) Copying for the purposes ofgitisation, making available, indexing, cataloguing,
preservation or restoration.

Article 2 states that such uses are allowed in order for beneficiary organisations to achieve
GKSANMAYIIENERQ YA aaArAzyaQr (2 LINPp@BdeRSandS RdzOF G A 2
restore works and phonograms in their collections. Organisations are allowed to generate

revenue from such uses, sufficient to cover the cost of digitising and making them available

to the public.

3.1.10 End of orphan work status

Article 5 staes a right holder of an orphan work may put an end to its orphan status,

however it provides no further details about how this should take place or what evidence of

the right holders claimto the rights in the works should be provided. (Baker 2016) dansse

& Tryggvadottir (2014) argue that unlike peeisting exceptions, which are applicable for

the full term of a works protection, the Directive may have only limited duration due to a
NXAIKIG K2f RSNDA&a FoAfAGe (2 Lizyremoling3héfegali 2 G KS
basis of the exception.

In the UK implementation of the Directive, Schedule ZA1(7) adds several conditions,
including:

12 The Digital Spare Rib Digital Archive was a digitisation project that sought to make the entire run of the
feministmagazine Spare Rib available online. Due to the grassroots nature of the original publication the
project a high proportion of orphan workghich were digitised under the exception.
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ownership of rights to the fiice for Harmonization in the Internal Markétor to the
relevant body that carried out the diligent search. The beneficiary organisation must provide
fair compensation to the right holder for use of the work within a reasonable time. If the
amount of conpensation cannot be agreed, then either party ask the Copyright Tribunal to
RSGSNX¥AYS (GKS -BY2dzyidé o0%!'mM TOH

According to RosafP013) the provisions on termination of a works orphan status by a
reappearing right holder, were introduced at a later stage, with earlier drafts stating that a
works orphan status would only cease upon identification of all right holders in a work. As
she writes, it is hard to see how feasible it is for a works orphan status to cease only in
relation to certain right holder, while remaining orphaned in respect of any other right
holders who cannot be identified or located.

3.1.11 Recordation and the oifpan works database

The Directive requires that the results and records of all diligent searches be transmitted

from the competent national authorities, such as the IPO, to the OHIM (now the EUIPO).

The records will then be stored in a central databasackn3(6) of the Directive makes the

EUIPO responsiblefor i KS Sadlof AaKYSyd FyR YIylF3aSyYSyi
online database on orphan wokkgEuropean Union Intellectual Property Office 2013)

1 The public interface of the database displalgtails for all works used under the
exception, including:

I The Title of the work

Description

9 Category including Audigisual, Cinematographic, Literary Work as well for
embedded works Fine An, lllustration, Map/Plan, Photography and Poster

=

3.1.12 Nonrrespondent right holders

The Directive makes no provision for dealing with the situation where a rights holder has
been contacted but fails to respond.

3.1.13 Diligent Search

Article 3 of the Directive lays out the requirements for diligent search. Adnabeve, a
work will be considered orphan if the right holder cannot be identified or located following
G0KS O2YLX SGA2y 2F | WRAfAISYyd aSINDKQd ¢KS
follows by the Directive:
(a) a diligent search must be carried cutyd 2 ® R , &ut fér @atwork prior to
any use of the work or phonogram;

(b) users must consultth&’ I LILINE LINX forth® caiegodzhiivGis (i
question;

13The OHIM is nowhe European Intellectual Property Office
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individual member states;

(d) beneficiary organisation must keep a record of all diligent searches and make
GKSY | @ A0RYLIS &y (0 K$ (0 Wetdrdshissiordzi K2 NA GA Sa

Given that both the Directe and the Orphan Works License Scheme require a diligent
search to be conducted, an initial discussion of the diligent search requirements here will be
followed by an analysis of both schemes, following a discussion of the license scheme in the
next secion.

The remainder of this section will focus on the three aspects of the diligent search
NBIjdANBYSyGa 2F (GKS S5ANBOGAGSIA2Z2HFRAFUAAKD RA
SEl YA Y  JagbypridteTsouicé@S T@ NJ RA £ A ISy § anil GahshidHon.| Y R NI

3.1.14Uptake

Data from the EUIPO Orphan works database shows that to a total of 462 main works have
been made available by UK institutions, out of a t&&13.As the table below shows the
majority of works registered under the eaqation belong to two main organisations, the BFI
and the British Library. The remaining organisations have only registered 23 three main
works between themln terms of embedded works, such as illustrations, photographs and
drawing most of the registeredarks are from the British Library. While this suggests a low
uptake, a comparison shows that a similar number of (main) works have been registered by
the Hungarian Intellectual Property Office (the only other country to implement a licensing
scheme for orpan works.

Table3-Number of EU orphan works registered

Beneficiary Organisation Main Embedded or
Work  incorporated
BFI 271 5
British Library 168 5535
CREATe 5 2
Conway Hall Humanist Library 2 0
Imperial War Museum 1 0
King's College, Cambridge 7 0
University of Kent 1 0
Northern Ireland Screen 3 0
Roman Roads Research 1 0
Association
Stirling Council Archives 3 0
Total 462 5542
Total Works in Databas¢ 5313 5647
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3.2The Orphan Works Licensing Scheme

3.2.1Background

In addition to its implementation of the EU orphan Works Directive, in 2013 the UK IPO
brought forward legislation to allow the licensing of individual orphan works, an
implementation of recommendations made in Professor lan Hargreaves 2014, répgital
Opportunity: a Review of Intellectual Property and Growth.

In an impact assessment conducted prior to the introduction of the scheme (IPO 2012) the
Government stated that the rationale for the adoption of a legislative solution over a non
legislative one was due to the need to comply with the obligations set out in the Berne

convention, that all exceptions and limitations must meet the thstep test. Non

legislative solutions such as an insurance or indemnity scheme minimising damages

folowy 3 + RAfAISYyld aSFNODKI (GKS@& | NHdZSR g2dxA R a
F OGA2y dé 6 LIPNO

Furthermore, the assessment states that any attempt by the Government to annul
protection for orphan works, without regard for the exclusive rights of the autkould

could create a situation in which users would make no effort to locate a rights holder,
resulting in a loss of remuneration and loss of control of the works. Finally, they argued that
if orphan works were available for use without a fee it couleate a skewed market for

known and commissioned works and leave orphan works open to misuse without
compensation for the right holder.

The final legislation contained in the Enterprise and Regulatory Reform Act 2013 and
Copyright and Rights in Performaasc (Licensing of Orphan Works) Regulations 2014,
authorized the UK IPO to issue licenses for both commercial and uncommercial purposes.

Licenses are neaxclusive and last for 7 years, usage can be both commercial ard non
commercial, and sufficient acknasdgement must be given to the creator or right holder.

All prospective licensees must conduct a diligent search for the rights owner prior to making
an application and are required to record the details of their search in the UK orphan works
register. ThéPO provides guidance on how to undertake diligent search for different types
of works. These are splitinto three categories or sectors and cover:

1 film and sound; includes films, TV programmes, amateur film footage, music, and
non-music sound recordingsuch as interviews;

1 literary worksc includes fiction books, nefiction books, manuscripts, essays,
letters, diaries, short stories, notes, poems and dramatic works such as scripts, plays
and screenplays; and
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1 still visual art; includes photographs, piares, paintings, posters, sketches,
drawings, etchings, cartoons and sculptutés.
The register includes details of all license applications and for each application includes:

1 applicant or licensee name

9 applicant or licensee country

1 application number

1 application date

1 use

i status of application

1 category (e.g. Moving images, Music notation, Script and choreography, Sound
recordings, Still visual art, Written work)

i title or short description

9 full description
The register includes details of all applicatiomsluding those that have been withdrawn or
were unsuccessful. Although no details are given for rejection or withdrawal in the
database, the IPO website states that applications may be rejected if:

91 aproper diligent search hasn't been conducted the psxgxb treatment

i adaption or alteration is derogatory

1 AG & 2bdzin kg gilic interest to issue a license
In addition to this the IPO may consider more broadly whether the proposed usage is
inappropriate.

14PO (2015) Orphan Works Licensing Scheme Overview for Applicants
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/518251/Orphan_Works Lic
ensing_Scheme_Overview_for_Applicants.pdf

15 This was redacteth late November 2017 aftel pointed out to the IPO that applicants email address where
visible when searching by licensee name.
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Figurel-Screenshofrom the IP's Orphan Works Register
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3.2.2Commercial and NeRommercial Uses

The IPO's Guidance (IPO 2016) states that a®mnmercial license allows use orphaned
works in:

=

free hand outs for live event, exhibition or similar
use in a live event, exbition or similar
in newsletter, bulletin, enewsletter or ebulletin
in nonrcommercial promotional materialprint and digital
digitise and make available online, including on social media
preservation purposes
use on stage or in performance
educationalpurposes- use in learning/training materials, includingearning
use in thesis/dissertation
i personal use
An example of nowommercial use would be to promote a free exhibition of which the
work was part. (Pedley 2018Yhereas commercial usage includes/aisage of the work
that makes money, regardless of whether itis for profit or to cover the costs of making it
| g AflofSd t SRt Se onwnmpYmnmO 3IABSaEa +y SEI YLX
the use of an orphan work, such as a photograph oostgr, to promote or market an
SEKAOAGAZY 6KSNB GKSNB 461 & I OKIFNHBSI g2df R 06

= =4 4 -4 8 98 9 2
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3.2.3Costs

The cost of license includes an administration fee, which ranges from £20 for one work to
£80 for 30 works. The License fee itself starts from 10p phis Yor anon commercial

license, the final license fee varies depending upon the intended usage. (IPO 2015) The
license fee is set aside as fair compensation in the event of the #giitier reappearing.

Under the scheme, applicants can license up to 8&ksv/per application, with license fees
ranging from £20 for a single work to £80 for 30 works. (IPO 2015) Application fees are non
refundable regardless of whether an application is approved, and the IPOs specifies credit or
debit card as the method of ganent. The IPO states that sublicensing isp@imitted

under the terms of the orphan works license. Renewals can be made after the end of the
initial seven year period, but require another diligent search. Table (1) below summarizes
payments to be madenirelation to an orphan works license.

Tabled-Summary of payments relating to the Orphan Works License Scher

Credit or debit card using a Credit or debitcard using a
secure payment process.  secure payment process.
When payment is made At the time of submitting the Once the licence applicatior
licence application has been approved, prior to

the issuing of the licence.
The fee structure is tiered, Dependent upon the usage

charge starts at £20 fat being licensed. The cost for
work and rises to £80 for 30 single image for non
works per application commercial starts at £0.10.

3.2.4Rights holders
If right holders believe their work is the subject of an applicatmra licence or has already
been licensed they may contact the IPO to:

1 stop the application if a licence has not yet been issued

1 claimthe licence fee that has been paid
A reappearing rights holder may claim for any of their works appearing oretiister, at
any time. In order for their claim to be allocated to the correct work, they are encouraged to
use the contact form on the register. In order for the IPO to be satisfied that a reappearing
rights holder has a genuine claimto a work or workss recommended they provide any
evidence they have in support of their claim, this can include:

i1 contracts
1 wills
1 copies of any other relevant correspondence that shows they are the rights holder
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Once a claim has been submitted, the IPO will evaluated if approved the rights holder
will then be entitled to any license fee(s) paid for use of their work(s), or in circumstances
where a work has multiple right holders their portion of the licence fee.

3.2.5Nonrespondentight holders
The guidancéor diligent search issued by the IPO states that where a right holder has been

located but fails to respond to a request for permission, a weaknot be declared orphan.
(IPO 2014

3.2.6Complaints and Appeals

Both applicants and right holders have thght of appeal. Applicants may appeal if an
application has been refused, or they are dissatisfied about license conditions or fees
charged. In the first instance they may appeal to the IPO, if they wish to appeal further
about the licence condition ordence fee they may appeal to an IPO official not involved in
the original decision. In the event that the appeal is unresolved applicants may appeal to the
Copyright Tribunal. (IPO 2015a)

Right holders unhappy with the actions of the IPO may in the fissance appeal directly to

the IPO. Should they wish to appeal further they have the right to appeal to an IPO official
not involved in the original decision. In the event that the matter is still unresolved they may
appeal to the First Tier Tribunal (GeaeRegulatory Chamber) one of seven regulatory
chambers which handle appeals against decisions made by government regulatory bodies.
¢tKS LthQad 6Lthunanmplo 3JdARIYOS adlkisSa GKI G
has acted improperly or faiteto meet its obligations under Regulation 14 of SI 2014/2863
which states:

14.(1) Aright holder who has identified themselves to the authorising body under
regulation 12, may appeal to the Futsér Tribunal on the grounds that the
authorising body hasither acted improperly or failed to comply with its obligations
under these Regulations.

(2)An orphan licensee may appeal to the Copyright Tribunal concarning

(a)the refusal by the authorising body to grant an orphan licence to the
orphan licensee;

(b)any condition imposed by the authorising body in connection with the
grant of the orphan licence; or

(c)any amount described in regulation 10(1) which the authorising body
requires it to pay.

46



(3)On an application under paragraph (2) the Copyright Tabghall consider the
matter and may make such order as it considers to be reasonable in the
circumstances$

If someone is unhappy with the final response to their complaint, and it is something than
cannot be appealed to either the Copyright Tribunaltee First Tier Tribunal, they can refer
their complaint to the Parliamentary and Health Service Ombudsman. (IPO 2015a)

Category

Granted 4 3 0 14 452 153 626
Withdrawn 2 2 1 4 38 24 70
Expired 0 0 0 0 4 0 4
Received NA 1 0 0 6 1 8
Total 6 6 1 18 495 178 704

Table5 ¢ Breakdown of IPO Orphan Works License Applications December 2017

3.2.7Impact and reception of thOWLS Scheme

G AG&a 1 dzyOKZ GKS &AO0OKSYS gl a RRdMROoSR | a Y
Minister for Intellectual Property (Department for Business, Innovation & Skills et al 2014),

while the impact assessment estimated that the scheme would

A report by the IPO (IPO 2015d) into the first years of operation of the OWLS Scheme stated
that by the end of the first year of operation the IPO had issued 27 licenses worth £8,001.97
(20 NonCommercial and 7 Commercial). An analysis of the IPO Orphéts \database

(table 2) shows that as of December 2017, a total of 626 applications for a license have been
granted, with a further 8 having been received. No applications have been rejected. Of
these largest number of licenses issued fall under the categif visual art, for which 452
licenses have been granted showing that the license is at least effective in enabling the use
of works not covered by the license. Despite, this the overall number of works licensed is
tiny compared to the total number oforks estimated to be orphaned.

Perhaps, due to its newness there have only been a few studies conducted into the Orphan
Works License Scheme, these are summarized below.

Terras (2014) writes about her experience of licensing a single image work, froomaNat

[ AONI NBE 2F {O20fF yRQaA-MpPpORAIKAKY{IONFSYAYNBKNED
patron to buy anice lolly, used at the Odeon Cinema, Eglinton Toll, Glasgow. The slide was

part of a collection of lantern slides with no individual recoedsl having contacted the

Odeon, they state their records for designs do not go that far back and are unable to prove

16 source: www.legislation.gov.uk/uksi/2014/2863/requlation/14/made
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iKSe8 K2fR (KS O2LBNAIKIGEZ GKSE& IAGS GKSANI LISN

that a copyright owner, whom they cannot spefak may come forward at some future

RFGS® LIGYa Fy 2NLKFIy®dPE O0¢SNNYa wnmno 2AG0K GK

dza 38 akKS adlrdsSay aL glydG (G2 FR2LWG AGZ az2 L

easy? hard? costly? problematicasy? it is to get a license for orphan works under this new

Aa0KSYS®PE G6¢SNNI& HAmMno

lf K2dz3K ¢SNN}&aQ of23 LIN2YARSa + RSGFAESR &ai

her intended usage was commercial, and for a single image and therefore, mbeh of

experience may not be directly relevant to the experiences of cultural heritage digitisation.

A paper by Callaghan (2017) documents her, experiences engaging with both the exception

and the licensing scheme in the course of a digitisation projecCfmway Hall, the Ethical

{20ASG& 2F DNBIFIG . NARGFEAYy® /[ FEfF3IKFEyQa LI LISNJ

of orphan work licensing schemes has adequately addressed the barriers orphan works offer

to digitization projects undertaken withinthe UniSR YA Y 3IR2Y ® ¢ Dasing € € F I K|y

the Architecture and Place digitisation project as a case study. The scale of the project

reflects the small scale of the organization, involving only 179 objects from the archives of

The Ethical Society. Despite thenall scale in comparison to mass digitisation projects

Callaghan (201,®) describes the material as a significant challenge in terms of copyright as

a:

GINBIFG RSIHE 2F Al 6F3&8 O208SNBR dzy RSN GKS O2LR

to unpublished works, and there was "little we had produced ourselves. There was a mix of

material; graphic, textual and aural which required different approaches with respect to due
RAfAISYyOSode

In her discussion of her experiences using the license schentag@ah notes the that the

level of diligence required under the scheme for these types of works is greater than that

F2N) 20KSNARSX adlFdAy3a GKIFGY aGdzyRSNJI 6KS 'Y &OKS

photographs but the due diligence checklist thatequired to be filled in is much longer

GKFYy GKS OKSO(lftAaidta FT2NI20KSNJ YSRALF ¢ o/ | €I

length of the checklists that are required to be completed by the IPO as part of the

application process noting that therare 55 places she is required to check. Discussing, the

inclusion of the websites for various societies such as the Professional Cartoonist's

1 3320AF0A2y S aKS y2GS8a GKFG Ad AayQd Of SFN T

for saying:

a | tof te places are societies, and I'm not sure what they thought you could do there, or
gKI G GKSe& KIFI@S GKIFIG Aa NBfSOFyidiXx Ada YdzoOK
repository for content.So,I'm not sure what I'm being asked to check: that | had ialqu
f221 0 0KS 6S0aAGSK (KIFIG GKSNB gl a y2i0KAY
repository? that | was supposed to email them and ask? Guidance on that would be super
dza S F df @¢

Callaghan (2017,5) also points out that while the guidance providedebiP® is extensive,
Al Oly 06S 2dzi 2F RIFIGSY adaa2 ¢gSoaArdasSa GKIFEG | NB
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YIe y2 t2y3aSNI SEAAGDE ¢ KAad KAIKEAIKGEA GKS vy
to reflect the changing nature of web resourcackto reflect the availability of new sources.

An examination of the Guidance shows that they were last updated in 2015} an6 &

clear how often they are updated, meaning that further sources could become unavailable.

Further highlighting the difficty of conducting a diligent search, even for a limited number

of items, Callaghan notes that the length of time it took to complete due diligence was
0S82yR KSNIAYyAGALE SELSOGEHGAZY adlGAy3a GKI G
took far longerthan the twomonth period that was estimated. Approximately 60 staff days,

some partially and some totally, were devoted to copyright due diligence and eight

@2f dzyGSSNJ RIFegaoé¢ {KS y20Sa GKIG FfGK2dZAAK (KS
expected to diide their time between the diligence, and other tasks related to the

digitisation project. Callaghan (2017,7) notes that the time required to complete due

diligence varies and is dependent on:

GOGKS AGSY GeLlsSs GKS Ay T2 NXMdnydudistovér vhedls I Re | @
dzy RSNI I {Ay3 GKS NBIjdANBR NBaSIFNDK | yR K2g f
A comparative analysis conducted in 2016 (Favale, Schroff and Bertoni) of diligent search
requirements across different EU jurisdictions countetbtal of 211 sources for diligent
aSIFNDK fAa0§SR A¢ludiigk S Lt hQ& 3IdzA RI yOS
G2NLIKIFY 2Nl a NBIAAGNASET ISYSNIf | dzii K2 NA N
data banks, unions or associations of authors and publishers, agents, guildsaiiceal
unique identifiers, general, legal, and newspaper archives, in addition to directions to check
F3FAyad ISYSNRO a2 dz2NDS aQG uaddsitiddRlunisaral I 4 S& |y
LISNF2NX¥YAYy3 | ISYySNIt AYyGaSNySd ast
Their assessment while #9of those sources were freely accessible online, the remaining
30% still require some form of additional effort, with 22% requiring some form of direct
contact either by email or mail. In addition, their data shows that only 2% offer fresten
accesssomething that Callaghan (2017) refers to when she states that, for some items, the
diligent search required visit to other London archives in order to locate the current
copyright holders, thus representing additional time costs. In her conclusion Caifladgo
refers to the high level of time costs involved in conducting diligent search, noting that:

0Given the time requirement to undertake the due diligence required it was not

recommended to undertake another digitization project containing a high ptapo of

2NLIKEFY 2Nl a FTNRY RAOGSNES ONBI2NEP® ¢KS f Ac

works that are predominantly in the public domain to minimize copyright due diligence

NBIjdZA NBYSyGadé oOLMMPO

a2NB20OSNE aKS aidl (Sa olakerdcalédigfizafion pivjectsit K1 G & YSR
AYyOf dzZRAY 3 2NLXKIY 62Nl a KI @S O2yiAydzSR G2 oS
introduction of both the directive and license scheme, suggests that risk management
O2yliAydsSa G2 0SS GiKSBABMABYVINNERE VEBEE2RYT2R) BR
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In a consultation on the orphan works license scheme prior to its introduction the British
Library (2013) responded to a number of questions surrounding orphan works and in the
process identified several limitationsittv the scheme.

In its review of the first year of the schemes operation, (IPO 2015c) the IPO published
feedback they had received from applicants and potential applicants to the scheme. Citing
data obtained from roughly 20 respondents, the survey inctudata from respondents

who had yet to use the scheme or decided against using it. The results showed that
organizations were not using the license scheme for a variety of reasons including one
respondent who found right holder using the guidance, 3 resigoits cited the cost of
licensing was too high, other reasons given for not using the scheme included comments
about the schemes unsuitability for mass digitisation, cost of the license, the length of
license, and the time and administrative costs. Whtles not clear how many respondents
were from cultural heritage organisations, suggestions from users for improving the scheme
included longer licenses, the facility for bulk licensing and reduced administrative and
licensing costs.

Baker (2016,14) notethat although the Orphan Works License is available to both

commercial and notommercial users, the requirement to conduct a diligent search on a

work by work basisrenders it similarly unsuited to facilitating the use of orphan works in

mass digitisatn initiatives" Referring to the fact that the license only permits use within

the UK, she argues that online dissemination of licensed works could result in the breach of

0KS GSN¥a 2F (KS tA0SyasS 66SNB || gaed] (2 | OC
SEA&GAY3I I YOAAdAGASE & (2 GKS O2@0MMESOel U LX) | C
proceeds to note that although the use of technological prevention measures(TPM) such as
geoblocking could restrict use of those works by users outside thesuéh technologies

undermine the purpose of mass digitisation projects as lasgale disseminators of

information. as she says:

GLG A&da KAIKEE AYLINRoOolFofS GKFEG GKS 3F2Ff aKET
Library to 'democratize 'democratize as=eto the world's collective knowledge' could be
I OKASOSR GKNRJdZAK RAAASYAYIFOGAY3 YFGSNRALFT & 2y

CAylLfftexr akKS y2G8a GKIFIG GKS ySSR (G2 LF¥e& | fA
make works available, arqug that the more licenses to be paid, the fewer the number of

orphan works that can be made available. She argues that the license fee could only be paid

in the event of the right holder reappearing, allowing CHls to retain the money to fund

further uses dorphan works. While, the number of reappearing right holders is low, CHIs

might still wish to put money aside, leading to a situation where organisations may choose

not to digitise orphan works due to the uncertainty of a claim.

Overall the UK Orphan W@ License Scheme does not appear to be intended or geared
towards mass digitization of orphan works, but instead appears to be intended to enable
the use of individual works or small quantities for commercial as well axoemercial
usage. As Callagh&§2017) notes uptake of the scheme has been limited amongst cultural
heritage organisations, with the Museum of the Order ofJ8hn havingegistered the
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largest number of works (179), followed The Architecture and Place project is next with 60
items 1’

While the requirement for a diligent search is intended to protect right holders (see IPO
2015d, 1), for cultural heritage organisations the need to undertake diligent search on a
work by work basis is likely to prove as problematic as with the EU DireEtidaermore,

the fact the scheme requires payment of license fee apdlicationfee will likely make it

less attractive to cultural heritage organisations who already stretched budgets wish to be
seen to be making the best use of their public funding.

Furthermore, as we have seen the license provides less coverage than the Directive. The
main reasons a cultural heritage organisation would have for using the license scheme
would be to make material not covered by the Directive, such as standalone images,
photographs or artwork available, which can be seenin Table 2 abotlds respect it
appearsto being used primarily for this purpose, picking up where the Directive leaves off.

3o 2KIFIO A& | RAftAIASYG aSFENOK YR gKI(
One of the definindeaturesof the Directive is the requirement for diligent search. Without
completion of such a search an organisation cannot legally use an orphan work within the

scope of the Directive.

In terms of the actual steps to be taken to cdete a diligent search, the text of the

Directive does not provide a lot of detail (Suthersanen & Frabboni 2014). Nowhere in the

GSEG 2F (GKS 5ANBOERER sebhbithklRevidl 14/stagsghataT (K S
WRAT AISyld as |tHelodksultationr afzoirced thasapplyidformation on the

works and other protected subjentatter as determined, in accordance with this Directive,

08 0GKS aSYoSNI{GFdS 6KSNBE (GKS RAfAISY(d aSl NC
2012/28/eu)6 dzii R elgbarafeQuiither.

The recital OWD states that Member States can refer to guidelines on diligent search:
GFANBSR AY (K S-Ledet Waikhd Groug éh Digitdl Eibrarids ®4€ablished as

LI NI 2F GKS A wxnwmn (2B1R/Z8eUilA) Thede huddblings Bre elagolaigd | G A O S
in the Memorandum of Understanding on Diligent Search Guidelines for Orphan Works

which established some general criteria that form the basis for diligent search as well as

sector specific guidelines agreed with stakielews from cultural institutions and the

creative sectors. (The European Digital Libraries Initiative) As part of the guidelines a

definition of orphan works was given which stated that:

G! g2N) Aad G2NLKEFYE gA0K NBa&Ldsubed tougeithdd I K K 2
who can either not be identified, or located based on diligent search on the basis of due

YTRS&aS FA3IdzZNBSa NS GF 1Sy FNRY /FffF3IKIYy onvnmT 0 RdzS G2
currently possibleto get uin-date figures on works per licensee.
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diligence guidelines. This search must be bothond faith (subjectively) andeasonablen
fA3IKG 2F GKS (@L)S 2a@mphddishadédk2tf RSNI 6202 S

¢CKAA RSFAYAGAZ2Y NBOFAya (GKS LKN}IYasS w3az2R Fl A
been drawn from the United States proposed 2008 orphan works legislation, which would

have provided users of orphan works a limitation on remediesinfringement, following a

diligent search for the work's copyright owner. (Durantaye 2010)

Elsewhere Deazley et al (2017) note the difference between the wording in the Directive

FYR F2NJ 0KS h2[{ a0KSYS: (KS {NIOKIBE NI TR AgyKRA GiK
a1 6KSUKSNI GKS RAFTFSNBY (I 62 NRA[§Buldd@rdddof A & K S
these different standardg reasonableness and good faigfas synonyms within this

NB3IdzA FG2NE I yRaOlILISK LG Aa y20 SyidaANBfte OfS
They arge that whereastwhat constitutes a reasonable condition, amount, time or

LI 8YSyid ¢Aff RSLISYR 2y (KS FI0Ga +d KFEIyRéeg 32
deyz2yevyzdza (G2 NBlLazylofSySaa 2NJ YSNBft& (G2 Ay
condDi 2y GKS LI NI 2F GKS LISNR2Y OF NNBA Y3 2dzi
Finally, they note that to some extent the change may have been made due to the lack of
OSNIFAyde LINPOARSR o0& (GKS O2yOSLNy 20K&IR2PRA T
O2YYZ2y ¢ aeaidsSYy AG aGKlFa | @F3dSySaaszs sKAOK
dzyaSididftAyaodé o65SrHT1tSe SiG Ff HaAamTO

LG Aa LkRraaiofsS (42 AYyOISNIINBG WwW3I22R FFrAGKQ (2
the right owner(s). Such an interpretan is favoured by Deazley et al (2017) who remark

that as long as a researcher genuinely believes they have conducted the search sufficiently,
without knowingly or deliberately omitting any relevant sources. This is also the thinking of

Schroff etalwhd NBdzS GKIF G W3I22R FILAOGKQ YSIya YIF{1AyS3
holder of a work, however, the problem with this is that it creates an entirely subjective

standard for diligent search. What one person or organisation considers an honest effort

may be different to that of another.

3.3.1 Relevant and Appropriate Sources

G¢KS h25 A& 2yteée |y SFFSOUALDS AyadaNuzySyid AT
In the context of the diligent search, this refers mainly to the resources needealrty cut

the search, in particular the number of sources that needs to be consulted and the extent to
GKAOK GKS& IINB SlFLairte | O0SaaArofSé¢ O0{ OKNRTT S
Article 3(3) of the Directive states that diligent searches should be carried out in the country
where the work was first published or broadcast, or made publicly accessible. For
cinematographic or audiwisual works the search should be carried out in the member state
where the producer of the work is headquartered or resides.

In performing adiligend S NDK>X GKS 5ANBOGAGS adladSa GKI
appropriate sources for the category of works and other protected subjeter in

j dzS & G A 2ahd that anyodidigerit search as a must refethte sources listed in the
Annex. Beyond thisowever member states are free to determine the appropriate sources
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F2NJ 0§ KSA NI 2 dzNTheisBuic€s ihat g tor eachi category of Saiks o
phonogram in question shall be determined by the Member State, in consultation with
rightholders and & S NEB®)¢

This has led to a range of differing implementations of the Directive across member states,
with some countries such as the Netherlands transposing the Annex of Directive directly

into national legislation, while others like Germany have s$eimented the basic text of the
Annex with their own directions. (Deazely 2017) In the UK the Annex is replicated in
schedule ZA1 part 2 of the CPDA 1988 and includes additional guidance on unpublished
works. The Annex therefore establishes a minimum sdashdor diligent search in defining
certain categories of sources for each category of works. Schroff et al (2017) determine that
the sources can be divided into two groups, first, catalogues and registries and second,
sources for identifying the right hdér, arguing that such an approach is essentially a
combination of copyright law and industry practice.

| 26 SOSNE Ay fSF@GAyYy3 AG (2 YSYOSN) adGlraSa G2 R
approach to prescribing relevant sources is clearly theltefan attempt balance a desire

for a common framework with the territorialized nature of European national copyright

laws, which as Schroff et al (2017) remark have yet to be fully harmonized. They maintain
that it would have been too complex to try afidt all sources atthe EU, noting that in

addition to the territorial differences in copyright and neighbouring rights, there is
considerable variation at the organisational level such as authors associations and collective
management organisations.

Inthe UK, the IPO produced its own diligent search guidance that was primarily intended for

those wanting to apply to the license scheme, although it states that it may also be of help

to those conducting a diligent search under the EU Directive. IPO 20663 Lt h Q& 3 dzA R
updated in 2016, covers three categories of works Film, Music and Sound, Literary works

and Still Visual Art.

Table6- Sources to be searched during diligent search
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Source: Schedule ZA1 part 2

3.3.2 An exhaustive search?

As mentioned above the directive states that a diligent search should be carried out by

consulting the appropriate sources, as determined by the member statejnmiding at

least the relevant sources listed in the Annélowever, there is no indication as to whether

it is appropriate or necessary to check all sources for a search to be diligehetner as

58 T1StSe SG Ff ownmto a1z alby I NOKAGAAG 2NJ
d2d2NDSa NB Ay FIFOG ANNBESOIyld Ay GKS OANDdzY
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consider the question of whether itis necessary to consalirees that have no evident
relevance to the search

¢KS LthQ&a 3IdZARFYyOS Ifa2 AyOftdzRSa | &aSLI N GS
by Schroff et all (2017) as extensive. They highlight the fact that there is no weighting or
indication of impot YOS | (G OKSR (2 GKS &d2dNDS&a tA&a0SR>2
dzy RSNAGF yYRAY3 2F WWRATAISYGQQ a aSFNOKAy3 |
{OKN2FTF SO It 6unmt0O OfFAY GKIFG GKS ! YQ&a LINZ
SSSy |a dz&aASTdAd I Ay GKFG A0 LINR2PGARSAS 4Gl KAIK
argued that the lack of any kind of hierarchy amongst the sources proves to be major

hindrance to organisations undertaking diligent search.

In a comparative study dhe requirements and sources for diligent search Favale et al

oHnmcy O2dzydSR F G201 f 2F Hmm a2dNDSa F2N RA
works registries, general authors registries (such as WATCH), collecting societies data banks,
unionsor associations of authors and publishers, Agents, Guilds, international unique
ARSYUGAFASNEZ 3ISYSNIrtsx €S3rts FyR ySgalLl LISNI |
adzOK a WISYSNIt AYyOGSNYySG aSINDKBAQEAzZWRA Q®D |
Their analysis showed that of those 70% were freely accessible online, the remainder either

had to be a visited in person or were only partially or fully accessible online for a fee. The

study reveals that a high percentage of sources needdddate the author of unpublished

works were more likely to be amongst the pay to access online and partial access online
categories, thereby making it much harder and costlier to undertake the necessary diligence

on such works. Given that archival colieas hold a significant number of such works, the

current diligent search requirements would likely impose additional costs onto archives that

could prove to be a significant obstacle, especially for smaller archives, thereby limiting the

uptake of eitherscheme.

In their assessment of diligent search under both schemes Deazely et al (2017) note that

one unintended consequence of the schemes lack of clarity, is that it may encourage further
distortion of the digital public record. They note that for a denglack and white

photograph, a diligent search of only six sources, taking less than an hour was accepted. This
they argue gives rise to a situation whereby the less is known about a work the easier and
cheaper the diligent search is more likely to béjat in turn encourages institutions to

favour such material in the same way they have previously focused on public domain
material. As the authors say:

dedzad Fa AyadadAddzZiaAzya GSYyR (G2 LINAGAE SIS Lz
digitisation,so too institutions might be tempted to select the ldwanging fruit in the

copyright garden: material that is in copyright but that lacks any contextual metadata and so
minimising the search burden. Put simply, items may be selected for digitisatidredratis

GKFG ftAGGES G2 y20KAY3 A& (y26y lo2dzi GKSY®DE
Reviewing the criticisms surrounding the issue of diligent search, it becomes clear that there

Ad | ySSR F2N) FANIKSN) FdARFYyOS +a G2 éKIFG O2
above.
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EOSY AF /1 LQ&a ¢SNB (2 R2LIXI GKS NBO2YYSYRI GA
search should be considered to have been conducted in good faith following a search of all

freely available sources, there are still issues of exhaustiveness sdinguthe conduct of a

diligent search. Firstly, even conducting a search of all freely available sources, could be
considered time/resource intensive, especially at scale. Secondly as Deazely et al (2017)

note that there is a concern that where a membdats has provided guidance containing a

list of sources then all sources should be consulted in order for a search to be diligent. In
assessing the availability and accessibility of sources Favale et al (2016) that the number of
sources included inthe IRDAE 3 dzA R yOS | ay

obeing essentially a list of all organisations in the sector rather than a selection of those

sources most likely to yield iAnforr,nation.AThis listis essentially-mausive to the point .
gKSNBE WRAfAISYU aSk NOBKASMNMaNIOK ety 2yeyY F2N WSE
In other words, organisations engaging in a diligent search are faced with a choice of

exhaustively checking all sources listed or attempting to determine for themselves which

sources are most likely to yield the information needed or be considered apatepior a

aSHFNODK (2 06S O2yaARSNBR Ay W3a22R FILAGKQ | yR
Such anissue is addressed by Deazely et al (2017) who argue that a diligent search should

not be regarded as an exhaustive search and stating that in their opinion searching sources

that have no relevance, such as ISBN search for a book published prior to the introduction of
GKS L{.b adlFlyRIFINR AY mMpcTI g2dd R AY GKSANI g2
iKAa GKS& y20S GKIFIG GKS B5ANBOG be@énsulte8 G & 2dzi &
GKSY O2yRdzOGAY 3 | RATAISY(d aSkNOKI NI} GKSNI (K
However, for small institutions inexperienced in the practices of rights clearance, this may

still prove a daunting task of attempting to determine rixadhe list which sources are

appropriate or relevant.

It is clear that in failing to provide an adequate definition of diligent search, the Directive

seems to achieve the opposite of what was intended to do, achieve a harmonized approach

to the legal use orphan works. This is because as Guibault (2012) argues, that without a

clear definition of diligent search cultural heritage institutions has been left in a position of
KFEgAy3 (2 f2008Y aiKS-atakéhalderg tofddtegmine WhatNBE |+ Yy R LI
com GA0dz0SEAa + WRAETAISYy(d aSIFENODKQ G yFaGAz2yFE £

z A

LJzNBE dzZF vy G2 FNIAOES oown0 2F K RANBOUA DS pe
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Figure2- Accessibility of Sources for Diligent Search in the UK
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Source: Favaleetal (20I®)gure 1.

3.3.3 Not conducive to Mass Digitization
Despite the stated aims of the directive to create a legal framework to allow the digitisation
and dissemination mass digitization of orphan works, several aspects of the final directive

Janssens & Tryggdottir (in Stamoudi 2016) highlight the fact that in addition to the lengthy
lists of sources to be consulted for a search to be diligent, a separate search is also required
for embedded works. This means that for works such as newspaper, magazbuwk®er
containing artworks, photographs or collections of works featuring multiple authors, such as
anthologies of poetry the directive requiresdiligent searcks requiredfor each of those
individual works, thereby multiplying the burden of diligence exponentially.

Such a requirement is also cited as a major obstacle to the use of both the directive and
license schemes, in Libraries and Archives Copyright Alliance (lea@@)se to an IPO
consultation (CILIP 2014). The response states given that requirement of both schemes for
each embedded orphan work (including photographs and other artistic works) to be dealt
with individually in terms of due diligence, renders botHusions unworkable for mass
digitisation projects for libraries and archives. The point about the diligent search
requirement acting as an impediment for mass digitization is echoed by Guibault (2012) who
notes that despite compromises made inthe drafthgf G KS FAYylFf RANBOUGA DS
of contention remains: how can a cultural heritage institution with millions of items in its
collection proceed with digitization if it must conduct prior to use a diligent search for each
Al0SYKE

Similarly, Borghaind Karapapa (2013) note that despite the system of mutual recognition

embedded into the directive being intended to simplify the diligent search process, the

NBIljdZA NBYSyYy (i (2 O2yRdzOG RAfA3ISYyd aSFNDODK F2N S
digitizationA y o0 dzf | P&

a4 Fd2NIKSN) SGARSYOS 2F (KS 5ANBOGAGSQa FrAfd
Montagnani et al (2017) call the Directive partly toothless, noting that despite the
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references to largescale digitisation processes in the recital and elsere, the text of the
RANBOGA @GS f St @efegated td20ekbackRDIS & 6 K88 GLINEP OSSR (2
Directives rules on funding noting these also constitute an obstacle to mass digitization.

First, they note that Article 6(2) states that bdimgary organisations may generate revenues

in their uses of orphan works to cover the cost of digitising and making works available

orphan. This provision means that as long as they reinvest any monies raised into further
digitisation thus not ruling outhe option for beneficiary organisations.

Figure3- Accessibility of Sources for Diligent Search in the UK
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More troubling they argue are the provisions for public privagatnership PPP)
arrangements, setout in Article 6(4) and paragraph 22 of the recital, which they argue fail:

G2 GF1S Ayid2 | 002dzy i o0 2 ( Kscaleditizatibndprojécs aré K A O K
conducted and the motivations that drive commercial partnersito(tS LJ NIi Ay (GKS

They note that the despite its declarations to the contrary the Directive effectively limits the
a021LS 2F ttt OGKIFIG 0SYSTFAOAINE 2NBIFIYyAAlFOGA2YAd
Directive is without prejudice to the freedom obntract of such organisations in the pursuit

of their publicinterest missions, particularly in respect of pulicvate partnership
FANBSYSydaé¢s LI NFY¥INFLK HH 2F GKS NBOAGIT adl
GAYLRAS I yeé NBa fichhiedaf thig Diractive 36 toiihkiSus edoSoypidan

works and should not grant the commercial partner any rights to use, or control the use of,

0KS 2NLKIY g2N)] aodé

Such a restriction the authors is contrary to the normal conduct of commercial digitisation
LIN22SO0as AY 6KAOK (KS WLINAGIFGS LI NIASaQ dzad
Furthermore, they state that even where financial gain is not the aim of partnership, these
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commercial partners often seek to create large data sets for the purpos€&€exafand Data
Mining and will normally conclude by either providing a digitized copy or access to the
digitized version to partner institutions. Consequently, they argue the Directive fails to:

aFdA £ & F2a0GSNJ I RAIAGAT tafiwodld/be BFEUBPEZNE LISy O
NBalLRyasS (G2 GKS RAIAGATIGAZY LINROS&aasSa

It is clear that in failing to provide an adequate definition of diligent search, the Directive
seems to achieve the opposite of what was intended to do, achidhamonized approach
to the legal use of orphan works. This is because as Guibault (2012) argues, that without a
clear definition of diligent search cultural heritage institutions has been left in a position of
KFE@gAy3 (2 f2008Y da i K&-atdkehalderg tofddtegmine WhdtNBE | Yy R LI
O2yaidAiddziSa + WRAfAISYd aSIENDKQ G yFraAz2yl f
LJzNBE dzZ vy (G2 FNOIAOES o06HUO 2F GKS RANBOGAGS dE
directive and the license scheme as tmesify clearly what constitutes a diligent search, is
only one aspect of the larger issue with both schemes which is the need to clear works on
an individual level and the associated costs.

3.4 Brexit

¢KS ! YQa RSORA ain 20¥6 maghave Sdnigcant iinilitioss for UK law and
copyrightlaw; althoughtime of writing these implications have yet to be made cléabrief
guide published by the IPIP and BREXIT: The faé#PO 2016) notes thathile the UK
remains a membepf the EU, our copyright law will continue to comply with all EU
Directives and RegulationBollowing our exit from the Eit/states that thecontinued effect
of EU Directives and Regulations will depend on the terms of our future relationship.

Rosati(2016) outlines two scenarios for our departure in terms of copyright law:
GLF GKS 'Y fSIFI@gSa GKS 9! odzi NBYFAya Ay (KS
optimistic outlook in the very aftermath of the referendum), then the relevant body of EU
COONA IKG fSIAAATITGAZ2Y Attt O2ydAydzsS (2

She argues that alternatelytife UK pursusg KI G A & 1Y 2 ¢ ythen thinggs KI NR . NJ
become harder to foresee stating that:

& Aagy other scenario, the future relevance of EU copyright lagi®i and CJEU case law in
the UK is extremely uncertain. Possibly bound to international copyright instruments only,
the UK might decide to pursue routes thaso far¢ have appeared extremely unlikely to be
followed at the EU level. For instance, it thdecide to abandon a closed system of
copyright defences and adopt an open norm instead, possibly modelled on US fair use.

In terms of orphan works, itis not known whether UK CHlIs will still be able to avail
themselves of the EU exception if EU Dineegino longer apply to UK laws.

18 Updated November 2017
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3.5Alternatives and remedies

In light of the limitations of the Orphan Works Directive two types of solution have been
proposed, the firstis a system for crowdsourcing efforts around diligent search, the second
is the aloption of a system of extended collective licensing.

3.5.1Extended Collective Licensing

DdZA 6 dz& G o6wHnmcU y20Sa (GKFG O2yaARSNAyYy3a GKS &
requirements of the Orphan Works Directive some member states have begundadeo

the use of alternative solutions. One such solution is the use of Extended Collective

Licensing (ECL) defined by Guibault (2015,174) as:

Gl F2N¥Y 2F O2ftf SOGAGBS NAIKGA YIFylF3aSYSyd 6KSN
copyright licensing agreemés between a user and a collective management organisation

6ad/ ahé03X Aa SEGSYWOSSNEo 22T | BKSi 22 NRBIlyyAal GA2y dé

As Axhamn and Guibault (2011a) and Guibault (2016) note that within the Nordic territories
of Denmark, Norway, Sweden and Finlahdre is a longstanding tradition of using ECL for
purposes of mass digitization and making available of works within the collections of CHis. In
the UK legislation on the provision of extended collective licensing was introduced alongside
legislation on gshan works!? although to date only one organisation has applied operate

an Extended Collective Licensing Schéte.

The benefits of such an arrangement are set out by Axhamn & Guibault (2011a) who note

that once an ECL agreement is concluded a user magnyseork covered under the

agreement without the riskofaneNB LINB & SY i SR NAIKG K2f RSNJ 027F i
making either a legal or financial claim of infringement, stating that:

A user who enters into an ECL agreement with a representative i@agon is thus assured
that the organization will meet all claims from those affected by the extension. (2011a, vii)

This point is echoed by Anderstotter (2016,18) who writes that an ECL agreement will
protect CHIs from liability for copyright infringemien & A y OS GKS / ah &l y& 6 SN
(both members and noY SYO SNAR U YR T RYAYA&GSNR NBYdzy SNI

The main benefits of ECL over other orphan works legislation is that there is no requirement
to conduct a diligent search prior the use of work thus eliminating the high transaction
costs faced by CHIs in the process of clearing rights. As Van Gompell8331argues ECL

Is of great benefit in terms facilitating rights clearance, particularly with regard to mass use,
that:

19 Enterprise and Regulatory Reform Act 2048dc. 24 ,art. 77; Copyright and Rights in Performances
(Extended Collective Licensing) Regulations 2812588,

20 On " December 2017, the Copyright Licensing Agency announced that it had applied to operate and ECL
scheme, the application will be subjectto aljpic consultation run by the Intellectual Property Office, prior to

a final decision atthe end of the 2017/18 financial year:
https://www.gov.uk/government/casultations/applicatiorto-operatean-ecl-scheme
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a Xuser may obtain a license to use all works covered by the license without the risk of

infringing the rights of right owners who otherwise would not be represented. In fact, the

rationale of the system of ECL has always been to facilitate the licensiagerof massive

dza Sa F2NJ g6KAOK Al ¢g2dd R 06S AYLR&aaAotS F2NJ

One potential drawback of ECL over the orphan works directive, is that it requires the
payment of feely negotiated license fee, which as Van Gompel (200218 206 a4 SNBSS a 4 A
G2 O02YS |d I KAIK LINROS¢d ¢KS O2ad 2F 9/ Aa
note that libraries as well as internet search engines and archiving companies, such as
D223ftS IyR (KS L yiSNYySfaimesdd&ideddSe faid BpffonttcO K I £ S
I O2ft SOGAYy3 a20AS0Ge F2NJ 0KS RAIAGIHE dzasS 27
they note that concerns were expressed as to whether a CMO would make any effort to
locate a rights holder once it was in regeof a license fee, although they note that these
concerns are addressed in the Collective Management Direttive:

a C 2 NJ-digitizatian projects, however, it seems that the additional costs of a license that
covers orphan works do not outweigh the bdite that collective licensing has over
AYRAGARdZ £ NAIKGA Of S NYyOSode

In their consultation document for the implementation of UK legislation on orphan works
(IPO 2014c, 42) the Government appears to rule out the use of ECL as solution for orphan
works staif A y3d GKFG AG Aa y248 AYyiSyRSR (42 o6S GKS Y

G!ye O2fftSOGAYy3 a20AS0G8& gAaKAYy3d (G2 Nz +Fy 9
This requirement will not be met if the number of rights holders that are not known or
cannot be loated reaches such a level that the collecting society cannot be said to be
significantly representative of rights holders affected by the ECL scheme, or works covered
o0& Aloé
Baker (2016L5), however, argues against this noting that there is no clear atidic of
whatismeantbfl |  aA3IYAFAOFI yi ydzYoSNH YR 20aSNUAY3
simply intended to mean a number of rightholders that is not insignificant, relevant licensing
bodies will still be able to show that they are sufficignttpresentative without involving
orphan rightholders. This task would, in fact, be easier than if 'significant’ was intended to
NEFSNI G2 | YI22NA (& vé

3.5.2EnDOW and Diligent Search

One potential solution to the problem of diligent search costs coulthtmugh the use of
crowdsourcing, defined by Borghi et al (2016,156§1a1 KS LIN} OGA OS 2F aSS1A
in terms of labour, information or resources) from a large number of contributors, typically
FTNRY Yy dzyRAFFSNBYUIGAII SR Lzt A Odé Ly SELX A
organisations they describe of types of gay 3a ® ¢ KS FANRGZ SO2y2YASa

21 Directive 2014/26/EU of the European Parliamentand of the Council of 26 February 2014 on collective
management of copyrightand related rights and mudiiritorial licensing of rights in musical works for online
use in the internamarket
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GKNRdzAK | O0Saa (2 YIyeé RAFFSNBYylU LISNBRLISOUGAODS
second, economies of scale, offers savings through the distribution of atask among many
contributors. (Borghi eal 2016,156) Furthermore, they note that there may be an overlap

between these two in the design of crowdsourcing initiatives. Examples Crowdsourcing is

already used by cultural heritage organisations, such as the British Library, for tasks relating

to the digitisation such as transcription of playbills and catalogue c&r@sitside of cultural

KSNAGIF 38> GKS dzaS 2F ONRP6Ra KIFa asSSy GKS RSYQ
programmes such as Zooniverse.org, which uses crowds to help classify thredeztu

different types of galaxies, using images taken from space telescopes.

Borghiet al (2016) argue that crowdsourcing could be applied to diligent search and could
offer up both economies of scale, in terms of reducing costs for organisations by spreading
GKS dFail 27 a RAnghisBblslefsiatrdss aicRwdNaicknkrigulE ¢ | Y R
SO2y2YASa 2F ao02L)s Ay (GSNya 2F ¢gKIFG GKS | dzi
Gyl e LRraasSaa (yz2¢ftSR3IAS [62dz2i GKS LINROSYIl yOS
0KS K2ad Gha)iaAGdziA2y oé
Launched in 201%nDOW @ 9 ¥ K | ¢eSshto/28th Gefitury cultural heritage through
SAAUNROdZASR hNLKFIY 22N)a Of SIFENYyOSé¢uvs Aa | C
European research centrés with the aim of researching:

GGKS fS3IFf AyadNHzSyida 27 a Rt anodigylatforinS | NOK ¢

that allows crowdsourced diligent search processes in order to investigate the potential

I LILX AOFGA2Yy | yR OKIFfftSyasSa 27F &adzOK

A

LY F ownmcO . 2NHKA SiG Ff LIN2LR&aS adzOK I RSRA
intended to facilitate uptake, lower costs to institutions and provide legal clarity while being
accessibletonofi I 68 SNJ O2y UNA O dzi 2 NE ®¢ O LIPmMc MO b2GAy3
must ensure the legal compliance of all searches, they argue that platfaust enable the

crowd to for users to be guided through the diligent search process in such a way as to
LIN2RdzOS | af S3alrtfte @FftAR &SI NDOHghlightiig®de NRAy 3
complexity of the diligent search process, particularly tieed to comply with the diligent

search requirements of different jurisdictions, they note that any search conducted would

still require:

GNBOASSEG YR FLIINR2GIFE o0& GKS OdzZf (GdzN¥ £ Ayada
requirements of national legisti@n and the best practices of the specific sector are met,
odzi faz2 AYyONBlFraAy3d Oz2ada NBfIIGABS (2
A prototype version of the system with limited functionality is currently live on the website

http://diligentsearch.eu/calculator/and is intended to guide a person through the steps of
diligent search by asking various questions about the work and its creator (if known). Once

22 Seehttps //www.libcrowds.com/
23 CIPPM, Bournemouth University (Coordinator), CREATe, University of Glasgow, ViR tafversi
Amsterdam, ASK, Bocconi University, Milan
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the process is concluded a user can download theireas a pdf, which can then be given
to the institution using the work.

Overall, the benefits of the system are dependent upon the level of savings, the system can
provide to cultural heritage organisations.ita present form the system may prove useful

in guiding someone with no limited experience of diligent search through the process, in

terms of highlighting the information they need to look for, however, it cannot tell them

how or where to find that information, meaning users are still reliant ongbarces and

guidance specified by their national authority. Furthermore, if organisations need to verify

GKS NBLRNI o0STF2NB GKSeé OFly aiady 2FF | ¢2N) Q4
Borghi et al (2016) the savings achieved will be reduceéniaims to be seen if

organisations are willing to entrust the crowd with work, which is already conducted in

house by experienced curators and other staff.

Figured-Screenshot of diligent search report from http://diligentsearciicalculator/#

Search-report not saved yet

3.5.3Limited liability

hyS FfO0SNYIFGA@GS (G2 GKS OdANNByid aegadaSvya g2dA R
Y2YySUlFINE NBftAST (G2 WNBlFazylroftS 02YLISyal dAz2yQ
Such a system was part of a poged 2006 Orphan Works Act in the United States,

although the legislation never made it past Congress. To qualify for limited liability a user

Ydza G adAftt O2yRdzO0 2NJ LINPGARS LINR22F 2F KI QAY
the right holder and vide attribution where possible. Furthermore, as Van Gompel (2012)

such a systemimposes several costs on users, including, the costs of maintaining records of

any diligent searches conducted, the costs of assessing the likelihood of rights owner

reappeaing and finally, the costs of litigation and reasonable compensation, in cases where

a reappearing right holder is successful in making a claim. Furthermore, Van Gompel (2012)
argues that such a system makes inefficient use of the justice system, sstileéquires

right holders to file law suits against infringeFavale et al (2013) found that the United

States approach to orphan works focused on limiting liability for uéeksy’ 2 NRSNJ G2 Y
0KS Lzt A0 00Saa G2 (GKSasS g2N)la |yReyWwiz F2ai
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proceed to argue that this reflects the markeiven approach to copyright in America and

stated that for this reasomd X O2f f SOGX @G YRYI BAIKGA O6SAGKSNI a
not find a viable place among the proposed solutions to the orphan works problem in the

' { D¢

1
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4. ResearclDesign

4.1 Methodology

A survey was chosen, as the primary research method as it allowed thetwsilef both
gualitative and quantitative data from a wide range of cultural heritage organisations
throughout the UK. To achieve this an online questionnaire was chosen as the most data
collection instrument, as it represented the most efficient meangathering datafrom a

wide number of respondents with knowledge of copyright and orphan works working in the
cultural heritage institutions such as libraries, museums, archives and film and audio
heritage institutions The main drawbacks of using the sayndata collection technique are
low response rates, and confusion or ambiguity in interpreting questidhsrefore, in

order to obtain a richer and more 4tiepth data sample it was decided to take a mixed
methods approach by undertaking a series of semictured interviews from willing survey
respondents.

4.2 Survey

As there was no existing survey that met the needs of the research, an original survey was
developed, in the form of an online questionnaire. During the development of the questions
reference was made to existing studies on the problem of orphan works asublaomi

Y2NY Qalnfiomihen@oldt a ¢St f & GKS LthQ&a onHnmpL W! yy
orphan works legislatio®@rphan works: Review of the first twelve monthke survey

consisted of 19 questions across 4 sections, questions & toclissed on building a profile

of the organisation and the respondent included a combination of quantitative and

qualitative questionsThe questions were a mix of dichotomous and multiple choice.

Question 1 asked about the sector in which the respondeotked.
vdzSadiAz2ya H YR o |a1SR l62dzi GKS NBALRYRSY
fFGGSNI AyOft dZRSR | R2y QU (y26 2LWGA2Yy O

Question 4 a multanswer question asked respondents to indicate what types of material
they digitize.

Question 5 askerkespondents taestimate or state the percentage of orphan works in their
collection, in order to estimate the scale of the problem.

Questions 6 to 8 explored whether the level of copyright knowledge and experience
impacted upon use of the orphan works safes:

vdzSadAz2y ¢ Fal1SR 6KSGUKSNI 6KS NBaLRYRSyGaQ 2N
or regulations.
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digitisation.
Question 8 included a series of 4 scatetiscale questions, with respondents asked to

gauge their knowledge of five aspects of copyright; copyright law in general, digitisation,
copyright exceptions, and rights clearance.

Questions 9 and 10, multiplenswer questiongsked about the impact afopyrighted
material on the selection and digitisation of material,

Question 9 examined the impact of copyrighted works including orphan works on
digitisation projects undertake® & NJB & Liaghmsatiorisd Q

Question 10 explored approaches to digitieatand risk, by asking about the approach to
digitisation of copyrighted material.

Questions 1117 asked about the use of the orphan works schemesexptored what other
YSGK2Ra 08 6KAOK NBaLRYRSydaQ 2NBI yimt GA2Yya
using the exception or license scheme.

Question 11 a multiple answer question asked about the barriers to digitisation of orphan
works.

Question 12a dichotomous yes/no asked respondents if they had used the orphan works
exception, a third option abwed them to state if they were unaware of the exception.

Question 18&hird section focused on collecting quantitative data about a recent digitization
project to develop an insight into the range and scope digitization projects involving orphan
works, asvell as an estimation of the costs of said projects.

Finally, respondents were askatlout what they thought would make it easif@r their
organisation to digitize and make available online orphan works from their collections.
Although the survey respoes were saved to a Google Sheets spreadsheet it was easier to
use Microsoft Excel to analyse the results as this provided greater functionality. Some
analysis was undertaken in SER&tisticsput it was felt that the qualitative nature of most

of the responses as well my inexperience in using the software did notitigifito analysis
and therefore Excel was predominantly used. Assailt, the statistics obtained are mostly
descriptive in ature.

The survey was anonymised for data protection reasons

4.3 Pilot and distribution

After developing a list of questions with feedback from supervisor, Lyn Robirtsosutvey
waslaunchedduring the middle of Augusttwas piloted through deployent to the

Jiscmail LIECOPY SEEK group a closed discussion list for copyright and property
professionals in organisations around the UK and beyond. After reviewing the initial
responses, the survey was shared to other Jiscmail lists for GLAM organisatiodang,
ARCHIVEBSRA, the UK discussion list for archivists, conservators and records managers, the
Museums Computer Group(MCG) and JISC DIGUATLURE.
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After receiving around 16 responses, the remaining respondents were selected through
purposive sanpling, having identified organisations using the orphan works licensing
scheme or the directive from the relevant databases and the literature reviewalE asking

for participation were sentto the person responsible for copyright, digitisation or sicen
atthoseorganisations. Additionally, well known libraries and archives were invited to
participate, including national libraries and archives. Organisational webpages and in some
cases LinkedIn were used to help idengéfyelevantcontact such asntellectual Property
Officer, for some organisations. Using a form of snowball sampling the survey and email also
asked respondents for information about people they thought would be willing to conduct
the survey. At least one respondent who was approacived able to put me in touch with

the relevant person from their organisation.

Some contacts did not respond to the first email, so a follow up email was sent after a few
weeks.And a final push to try and get thirty responses was made in late Novembibr thei
last response received in early December.

4.4 nterviews

It was decided to use semi structured interviews to supplement the survey. This would
provide the opportunity to explore the experiences and approach to orphan works
digitisation of respadents in depth. It was recommended to conduct five interviews.

4.4.1Selection

16 survey respondents indicated they would be willing to participate in a follow up

interview, of these five were selected based on two requirements. Firstly, convenience,
interviewees had to be based in or close to London in order to be able conduct interviews

2y  FFOS (2 FILrOS o6laraod ¢KAa o1& asSt SOGSR
depends very much upon the rapport built between the interviewer and tlie$NJJA S 3 S S ¢
and it was felt that this could be better achieved on face to face basis rather than in a phone

or online interview. Furthermore, since the intention was to record and transcribe the
interviews this would be more easily accomplished through tadace interviews.

Secondly, the choice of respondents included a mix of organisations using exception, the
license scheme or a combination of both, as well as those that had not used either choosing

instead to take a risk managed approach.

4.4.2 Transcription and\nalysis

Transcription proved to be a lengthy process and other aspects of the project meant some
took a long time to finishl'ranscription was done mostly by hand as text to speech software
GKFG g1 & GNASR RA Ry @iTheliiteRviewzOSied rdnS35 rinligsSty” R S R
an hour depending upon the interviewee.

A thematic approach was used to analyse the data from the transcripts. In keeping with the
guidance on qualitative data analysis by Cresswell 2013 (in Cresswell 2614) it

recommended that data be aggregated into a between five and seven thehmesnitial

read through of transcripts gave an overvieiiresponses and the themes identified
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includedApproachto Stlection Diligent SearchUse of the Kception,Use of LicenseA
further two categorieBrexit and Finangavere added after a second reading. As can be
seen below the subject of diligence was touched on heaMiénd coding in word was found

to be the easiest approach, although it took longer.
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5: ResearclFindings
5.1Survey Results

Question 1: What type of organisation do you represent

The survey received a total of 29 responses, of these two were discounted on the grounds
that they were not based in the UK. The first was from a National nmasauSpain and
therefore outside the scope of the study, which was restricted to the UK. The second was
from a member of the National Writers Union, an American trade union for freelance
writers. The responses from the remaining 27 respondents are repdrted.

Figure5-Question 1: What type of organisation do you represent?

Organisation Type

Special or other type of librar

N

N

Gallery

Film or audio heritage institution

N

Other

w

Other type of Museum

w

Other Archive/Records Offic

w

w

National Museum

National Library

Higher Education Library or Archiv

ol

o

1 2 3 4 5 6

*Responsem the Other category included School Archive,
Local Authority Archive and Business Archive

Base 27

As can be seenin Figure 1, the highest number of respondents, 19%, were employed in

Higher Education Libraries or Archives with 5 responses. The second largest category of

respondents was National Library, with four responses. National Museum, Other

Archive/Records Office, Other type of Museum and Special or other type of Library all

received 3 responses each. The categories of Film or audio heritage institution and Gallery

S OK NBOSAOGSR H NBalLRyaSao !y WhikK®&NMat OF GS32
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this category received 3 responses, 1 School Archive, 1 Business Archive , 1 Local Authority
Archive. A final category, National Archive was includetlréceived no responses. A
representative from the UK National Archives, was invited to participate, however they

declined on the basis that orphan works is not an issue for them, because the works in their
collection are protected under Crown Copyright.

Sample Size:

As seenin figure 1, responses between different organisation types were spread fairly

evenly between the majority of categories, suggesting this could be fairly representative of

each sector. The final sample size of 27 is small (6%) cothpatbe 450 UK organisations
ddINDS@SR AY bl 2YA Y2NYyQa owvnndv AYy@SAadA3al GA2
of the cultural heritage sector the sector size is likely to be in excess of the 2500 institutions

and could be in excess of 5008 itutions??.

Question 2What is the size of your organisation?

The second question asked respondents to identify the size of their organisation, as shown
in figure two, 9 (33%) respondents worked for organisations with less than 50 employees,
there were6 (22 %) organisations with between 101 and 500 employees and 6 (22%)
organisations with between 1001 and 5000 employees, 3 (11%) respondents worked for
organisations with between 51 to 100 employees, and 2 (7 %) respondents worked for
organisations withbetween 501 and 100 employees. One participant answered that they
did not know the size of their organisation. The average organisation size was 100 to 500
employees.

<

24¢KS adza Sdzva G(KS ! HAMT WSLI2NIU O0adzaSdzya !aaz20Al GAzy
G201t ydzYoSNJ 2F YdzaSdzya Ay GKS 'Y A& FNRdzyR wIpnnz RS
thesS HXpnn GKAA&A AyOftdzRSa HT bl idA2ylf adzaSdzyrad ! NXL}R2 NI
'YQ NBLERNIAEA GKFG GKSNB FNB | NRdzyR wiIpnn Wyl dGAz2ylrf Aya
Oxbridge colleges and learned irtations; a network of county and local archive services which developed

RAzZNAY3 GKS HniGK OSyldzNEBXYdza Sdzvya ¢KAOK K2f R | NOKA@Sa |
0dzaAySaa | NOKA@SAZ | yR WaLISOAL t A yLISSNB2yG QLIORI X Gdafi IA Ry (&F
(Archives Hub, 2012)
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Figure6-Organisation Size

Don't know %

1000 to 5000 employees

500 to 1000 employees

100to 500 employees

50 to 100 employees 119%3

0 2 4 6 8 10

Question 3: What is the size pbur collection?

Figure 3 shows the breakdown of collection size for all respondents. 54% (14) of
respondents stated that their collection size ranged from 10,001 to 500,000 items,

27%(6) estimated that their collection size contains 1 Million + items, 12%(3) answered that
their collection contained between 500,001 and 1 Million items, finally one (4%) respondent
whosecollections contained between 1001 and 5000 items. In addition to this one
respondent stated they did not know the size of their collectior. context, the British

Figure7-Collection Size

m 5001 to 10,000 items m 10,001 to 500,000 items
m 500,001 to 1 Million items m 1 Million + items

iUsing a banded scale

Museum has over eight million objects in its collect®.he average collection size was
between 10,001 and 500,000 items.

25 Source https://iwww.nesta.org.uk/sites/default/files/dc2017_museums_factsheet.pdf
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Analysis of the survey results gives an average organisation of between 100 and 500
employees, with an average collection size of between 10,000 and 500,000 thousand items.

Question 4: What types of material has youramgsation digitised or is
planning to digitise?
Question 4 asked participants about the types of material that they digatipéanned to

digitise. Respondents were asked to select all that applied from a list of matéhals,
results are summarized in figure 4 below.

Surprisingly the most commonly digitised type of material was Photographs, which was
selected by 81% (22) of the 27 respondents, this is significant since the orphan works
directive does not cover still visuahages such as photographs, meaning organisations
wishing to digitise orphan photographs would have to rely on the license scheme or arisk
managed approach. Similarly, 2D visual artworks, another category of material that is not
covered by the directivayas selected by 54% (15) of respondents, and the category of
WhiGKSNJ adAftt AYF3IS YFGSNAIEQ gl & asSt SOGSR
of visual material not covered by the exception, maps and plans were digitized by 38% (10)
of all organizations. Of the works covered by the directive, 58% (16) of respondents

AYRAOFGSR (0KSé& RAIAGAAEAS 2NJ LI Fy (G2 RAIAGAA

reports, or printed ephemera. Sound recordings (phonograms) were selected by 54% (15)
of respondents as was Film. Newspapers and magazines were digitized by 50% of all
organizations. Perhaps reflecting the fact that many respondents were from archives and
non-library based organisations books and rare books featured less prominently amongst
the materials selected for digitization by organisations, with 46% (13) and 38% (11).
Microfilms were digitized by just over a third (35%) of all organizations and music was the
least commonly digitized material, selected by only 5 (15%) organisations eCagav
respondents digitized seven different types, with some organisations digitizing as many as
fifteen different types of material from their collections. The organizations digitizing the
most types of material tended to be from the categories of Natldrnarary and National
Museum, which is expected given their responsibility for collecting and preserving the
VIEGA2yQa KSNAGEFE3IS | yR OdzA (dzNB ®
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Figure 4 Question 4: What types of materiahéyour organisation digitised or is planning to digitse

Material Digitised

Music |G 15%5
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other stil Image Materials ||| | G -2
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Books |G /s 13
Sound Recorcing - = i
2d visual Artworks |, 5:o:
other Audio-Visual Material ||| | | T 50013
i N i
Other Printed Materials _ 58% 16
g
Phocgepns I -

01 2 3 45 6 7 8 9 101112 1314151617 18 19 20 21 22 23 24

Base 27

Question 5: Please indicate what percentage of your collection you know or
estimate to be Orphan Works?

Respondents were asked to give an estimate of what percentage of their collections are
orphan works. 19% (5) of respondents stated that less than 5% of their collection comprised
orphan works, 19% (5) of respondents claimed that between 5 and 10% ot tikdctions
consisted of orphans. 11% (3) respondents estimated that between 11 and 20% of their
collections to be orphan works, and 11% (3) estimated that between 21 and 30% of their
collections are likely orphaned. 7% (2) of respondents replied thatdmtwi1l and 50% of

their collection is likely to be comprised of orphan works. One respondent estimated that
between 31 and 40% of their collection is orphaned. Finally, 30% (8) of respondents stated
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collections are orphan works. The average percentage of orphan works in the collections

was between v /£ 6 KA OK Yl §OKS&a GKS SadAaylkdsSa YIRS |
works.

Figure8-What perentage of your collection do you know to be orphaned?

Don't Know 30%8

41 - 50%
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% Orphan Works
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Number of responses

o
[EnY
N

Responses were provided using a banded scale (ie <3%8051%20% etc).

Analysis of the impact by sector shows that the organisations with the highest proportion of orphan
works, are the nationallirary and higher education libraries/archives.

Figure9-Analysis by sector of % orphan works

Impact by Sector
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Question 6: Does your organisation have a Copyright policy or internal
regulation related to copyright?

Figurel0-Question 6: Does your organisation have a Copyright policy?

® Yes
® No

Base 27

Question 6 asked respondents if their organisation has a copyright policy or internal

regulations related to copyright. 89% (24) of respondents stated that their organisation has

al 2LBNAIKG LREAOET ¢gKAf Al me: o6o0 adl GSR GKI
policy or internal regulations related to copyright. Further analysis shows that the lack of

formal organisational policies or regulations on copyright does not afffiectisage of the

orphan works schemes, off the three respondents who stated their organisations did not

have a copyright policy two had made use of the orphan works directive and one

respondent in the Special or other type of library category had useldl bot
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Question 7: Does your organisation have a specific person in charge of dealing
with copyrightissues in particular?

Figurell-Question 7 Does yowrganisation have specific person in charge of dealing with copyright issues?

0 0
22% 22% @ \es

@ N\o

78% 78%

Base 28

Closely related to the previous question, question 6 sougliurther understand the role of

copyright in respondent organisations, asking whether participants had a specific person

with specific responsibility for handling copyright issues within the organisations. Of the 28
respondents to the question 88% (22) that their organisation has a Copyright policy, whilst

HH> o6c0v adl SR GKFG GKSANI 2 Naingrhadirégildtigny RA RY O
related to copyright.

Question 8: Please indicate your degree of familiarity with the following
aspects of copyright?

Question 8 used a series of 4 scale Likert questions to ask respondents to describe their
level of knowledgeof five aspects of Copyright. Copyright in General, Copyright Relating to
Digitisation, Copyright Exceptions, Copyright Relating to Orphan Works and Copyright
Relating to Rights Clearance. In doing so it sought to explore whether there was any link
betweenthe level of knowledge in relation to copyright and use of the orphan works
scheme. The responses are summarised in figure 9 below.
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Figurel2-Question 8: Please indicate your degree of familiarity with the following aspectsdétatepyright

m High level of knowledge or awareness

m Some knowledge or awareness

m Little knowledge or awareness, Some knowledge or awareness
No knowledge or awareness

RIGHTS CLEARAN( 37% YA 7%

COPYRIGHT RELATING
ORPHAN WORKS

41% 59%

COPYRIGHT EXCEPTIO| 56% 41% 49
COPYRIGHT RELATING
DIGITISATION 56% At
COPYRIGHT IN GENER 52% 44% 49
Base 27

Copyright in General

As figure 9 shows, roughly half of all respondents, 52% (14), claimed to have a high level of
knowledge of copyright law in general, while 44% (12) stated they had some knowledge or
awareness of copyright laand one respondent (4%) said they had Little knowledge or

I g1 NBySaa 2F O2LRNAIKG Ay 3IASYSNIfté¢od !'a g2dA R
level of awareness included representatives from National Libraries or National Museums

but also included sespondent from a school archive. The one respondent who stated they

had little knowledge of copyright law in general was from business archive.

Copyright relating to digitisation

There was a fairly even split between respondents who stated they haghdéwvel of
knowledge of copyright relating to digitisation 56% (15) and respondents who stated they
has stated that they had some knowledge or awareness 44% (12).

Knowledge of Copyright Exceptions

On the question of knowledge about Copyright Exceptia® (15) of respondents
answered that they had a Higbvel of knowledge or awareness of exceptions to copyright,
whilst 37% (11) answered that they had Some knowledge or awareness, finally 1 (7%)

respondents claimed they had Little knowledge or awarersopyright exceptions.

Knowledge of Copyright relating to Orphan Works

On the question of knowledge of copyright relating to orphan works 59% (16) of
NBaLRyRSyGa adriSR GKIGd GKSe w{2YS (y2¢fS
legislationrelatingl 2 2 N1LJKIFy 62N)] a3 ¢ Hevd dBknowhtige@r mm 0 K
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Knowledge oRights dearance
la S KIS 4SSy NAIKGaE Of SINFYyOS Aa || aAdayaArd
during this process that orphan works will be identified therefore itis important to
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understand the level of knowledge respondents have about this process. Qitiqealified
respondents only 37% (10) stated they had a high level of knowledge of rights clearance

CAylLftfex nm> 6mMm0 2F NBalLRyRSyida adalradSR GKI G
NAIKGa Of SI NI y OSlével of griowledge orlawahEISR 410 Wl » FK O NB a L
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knowledge may be a reason for not using the schemegever analysis shows that the

mayjority of those who had not used the Directive had a high level of knowledge or orphan

works legislation. In terms of knowledge raghts clearancethe majority of respondents

who had low or some knowledge of copyrightr®unding rights clearance had not used the

Directive or the license, suggesting this could have been a barrier. Of these there was a mix

of responses to the gestion about organisational approaches to digitization, suggesting

GKIF G GKI G d(rBedde wRépgighRius sigfificantimpacts much on

digitisation. (see Q10)

Question 9: Has the presence of@opyright material in your collections ever
impacted upon a planned digitisation projectA¢ludingorphan works)

Question 9 a multiplehoicequestion asked about what impact the presence of in

copyright material had on planned digitisation projects, respondents could select all that
applied. The question clearly illustrates that need to obtain permission for the digitisation
and making availdb of works can significantly impact upon the material that eventually is
made available, highlighting that in many instances material remains unavailable as a result
of lack of permission or the need to obtain permission. Responses are summarisedeas figur
10 & 11.

59% (16) of respondents stated that they would only make cleared material available after
undertaking rights clearance. 52 % (14) indicated thatapyright material would be

digitised but not madeavailablesuggesting that any uoleared maerial was redacted or
removed after digitisation. Just over a third of respondents, 41% (11), said they had made all
material available able using a risk management and takedown strategy, whereas 26% (7)
respondents stated that the tnopyright material vas removed, and only public domain

material was digitised. Two, respondents stated that they had to abandon a project due to
the presence of iirtopyright material. Finally, there was one response stating that there

was no impact and one response statinguix of the other choices.
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Figurel3- Has the presence of-i@opyright material in your collections ever impacted upon a planned digitisation project?
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strategy

Figure 11 below shows the responses by sector; the Higher Education seatsr $feowidest range of
impacts due the high number of respondents in that category. Of the two respondents who had
abandoned projects due the presence of in copyright material, one was from the National Museum
sector and the other the Gallery sector.

Figue 14-Impact of in Copyright material on digitization projebissector

Impact by Sector
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B All material digitised and made available using a risk managed / takedown strategy
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Question 10: Which of the following approaches best describes your
organisations approach to digitisation?

Question ten asked respondents about their organisations approach to digitisation in terms
of the level of rights clearance they were willing to undertakeer&hwere 26 responses to
this question, with one respondent not providing any answer. l#sponsesummarized in
figure 12, show that just over half. 56 % (14) of respondentsndigng to digitise in
copyright material with multiple right holdersyhereas only 22% (6) of respondents stated
they were only willing to digitise incopyright material where a single rights holder holds the
majority of rights in the material. One respondent replied that their organisation only
digitises material where the org&ation or its partners hold the copyrightinally 16% of
respondents stated they only digitise eot-copyright /public domain material. Of these 4
respondents all stated in response to question 11(see below) that lack of staffing for rights
clearance ad the length of time it takes for right holders to respond as barriers to
digitisation.

Figurel5 Questionl0: Which of the following approaches best describes your organisations approac

digitisation?

o
N
N
(o]
o]

10 12 14 16

Only digitises material that is out of Copyrig 16% 4

Only digitises materials where the organisati b
or its partners hold the Copyright 4% 1

Is willing to digitise in Copyright material wher
the majority of rights are held by a single right] 24% 7
holder
Is willing to digitise in Copyright material wit
multiple rights holders 56% 14
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Question 11: What are the main reasons that prevent your organisation from

digitising orphaned and other material in your collections?
Figurel6-Question 11 Barriers to digitation of orphan works

Other . 7% 2

Other costs involved in locating and correspondi
with rights holders

30%8

Staff costs of locating and corresponding with rig 78% 21
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Lack of staffing for digitisation activitie_ 56% 15
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Question 11 used a multiplehoice question to ask respondents about the barriers they
faced to the digitisation of orphan and other works. Respondents were given a choice of six
potential barriers, identified through the literature review, a seventh option allowed
participants to add their own reasons and respondents could select all that apply. The
responses clearly show that transaction costs, the cost of locating and corresponding with
right holders, are the main obstacle to the digitisation etopyright materials, including
orphan works. 78%(21) of respondents cited staff costs of locating and corresponding with
right holders as a barrier and 74% (20) stated that the length of tegeired to locate and
correspond with right holders was a barrier. Over half of all respondents 56% (15) stated
that lack of staffing and lack funding for digitisation were a major barrier, while 30% (8) of
respondents cited Other costs involved in locgtand corresponding with right holders as a
mayjor barrier to the digitisation of orphan works and other in copyright material. Finally,
respondent, from a Business Archive, cited lack of knowledge about copyright and orphan
works as a barrier to digitis&iy’ | YR (g2 NBaLRyRSyida AyRAOI
the survey did not provide a means for stating what these were.



Question 12: Has your organisation ever digitised orphan works material under

the Orphan Works exception?

Question 12 asked respoedts whether they had used the orphan works exception to

YFE1S 2NLKFYSR YI GSNAIf
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exception to digitise material, 11 (41%) had used the excepliovorespondents one from
higher education andéne a County Council Museustated they were not aware of the

exception.

The organisations that had uséte exception included a National Library

Figurel7-Question 12 Has your organisation digitised orphan material undesrfitean works exception?

@ Yes
@ No

@ Not aware of the
exception

Question 12A: Name of orphan works digitization project:

Table7-Project Name

Jeremiah Horrocks Institute Astronomy
Collection

Architecture and Place

Archives & Access project

Unlocking FilnHeritage

Two contact sheet prints of photographic
portraits of the art critic Brian Sewell
Europeana WW 1, Spare Rib

Divided Society

Veronica Nisbet's WWI scrapbook
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Question 13: If you have not digitised Orphan Works using the exception,
pleaseindicate the reasons why.

Question 13 asked respondents who had answered the previous reasons for not using the

Orphan Worksexception;the results are shown in figure 14. The responses clearly show

GKFG GKS S5ANBOUGAGSQA R AdrierIoSty uptake. S7TOONIDIK of NB |j dzA NB
respondents cited the complexity of diligent search requirements and the length of time
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exception. 71% (10) stated that staff costtateng to diligent search were an obstacle,

perhaps illustrating why many organisations often rely on voluntary staff to undertake such

work. 29% (4) of respondents cited nstaff costs, such as subscriptions to services like
Ancestry.com, as barrier. 21@) cited the lack of availability of sources for diligent search

as obstacle, as identified earlier some sources may require a subscription, and some sources

may only be accessible in person. 21% (3) of respondents also stated that the material they
wished to digitise was outside of the scope of the exception. A further three respondents

provided responses in the Other category:

Question 13: Other Responses.

No call as yet for such digitisation

Conducted our own due diligence and took risk managedaggtr internally without the
need to use any existing schemes.

Practically all of the orphan works in our collection originate outside the rtd&inly in
countries in the former Soviet Union. They were created in the period between the tv
world wars and earching for creators is virtually impossible.

Figurel8: Question 13 reasons for not using the orphan works exception

Use Orphan Works License Scheme

Other
wSaiNROGSRYySaa 27F a2 dNJ IR RSR (2 02y Rdz0O0 RAf A
hNLKEYy SR YEdaSNaLt Ay O B0ENz2y v2id O20SNBR o0& ac
Complexity of diligent search req uirement
Length of time required to conduct diligent searc

Lack of knowledge about orphan works or copyrigiis
Lack of guidance on conducting diligent sear@ailgw

Cost of performing diligent search (non-staf 29% 4
Cost of performing diligent search (in terms of staffin 71% 10
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Question 14: Have you ever made orphan material in your collection available
using the IPO Orphan Works Licensing scheme?

vdzSaidA2yY mMnX FAIAdNBE a1 SR Fo2dzi NBALRYRSyila
Licensing Scheme (OWLS). Of the 27 respondents only 22% (6) stated they had used the
scheme, with 74% (20) of respondeni$ s G A y3 (G KS @& s¢héniayidoite dza SR (1 KS
respondent (D) stated they were not aware of the scheme. Clearly, the scheme has had a

low adoption rate amongst cultural heritage institutions as evidenced from the usage

statistics stated in the previous section.

Figurel9- -Question 14Have you used the IPO Orphan Works License scheme?

@ Yes
®No

@Not aware of the
License Scheme

Rase 27

Question 15: If you have not used the Orphan Works License scheme to digitise
orphaned material in your collections, please indicate the reasons why:

Following on from the last question about use of the Orphan Works License Scheme,
guestion 15 asked respondents about their reasons for not usingjckasescheme

Figure20 - Question 15: Reasons for not using the orphan works license scheme
0 1 2 3 4 5 6 7 8 9 10

Used EU directive sKIZp
Cost of licensing to high
Rights holder located during diligent searc.

Administrative and staffing costs too hig

Length of license insufﬁcien

Lack of publicly available sources for diligent sea
Length of time requiLeo?dtgr correspond with right
Other.

Base 19
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Respondents could select up to ten reasons, with the option of specifying their own reasons

AL Iy WhiKSND OFGS3aI2NEd® ¢KSNBE 6SNBE mdp NBaLR

main reasons why the surveyed organisations have not tlseticense scheme is due to

the cost of licensing and associated administrative costs, such as registering for a license are

too high. A total of 47% (9) of respondents stated that the cost of licensing wdsgbgthe

same number stated the administrae and staffing costs were too high. Interestingly, only

28% (5) of respondents stated the length of license was insufficient and the same number

stated length of time required to correspond with rights holders. 22%stated the lack of

publicly availaéle sources for diligent search was a reason for not using the license. Finally,

GKSNE 6SNB y 02YYSyida Ay (GKS WhiKSNID OF G4S32N
Table8-Question 15 Responses in the Other Category

Comment

No call for digitisatioms yet

Isn't the licence only applicable on a local level,
globally publishing the work online is not cover
which is what we want to do. Easier to follow ¢
on approach.

Relevance to nctuK/nonEU material

We decided the items must be out @opyright
(WW1 photos)

We prefer to take a risknanaged approach, as it
a more costeffective use of public funds.
Restricted in terms of global publishing

The licensing platform only allows applications
up to 30 works at a time, which ismicompatible
with the scale of digitisation that we operate at.

Question 16: What would make you more likely to use the license scheme?

Question 16 asked respondents, to say what would make them more likely to usé/\thé O
scheme. A free text question waised to attract thavidest range of responses. total,

there were 15 responses to this question, table 3, below displays the comments grouped by
theme. As the table shows the majority of comments surrounded three main themes; the
application processhe cost of licensing, diligent search requirements, showing that
institutions clearly consider these the main barriers to use of the license scheme.
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Table9 -Summary of responses to Question 16: What would make you more likely to use the orphan works licensing scheme

Application Process

Less bother to use it. | did start on it, but found the questions too onerous (for dozens o
photos)
Clearer guidance

Forit to be made easier

Ability to bulk upload data

Bulk upload facility

Length of License

International coverage combined with losigrm licenses for large groups of photos

The Zyear period much too short (infinite wanted)
Longer licence
Scope of License

International coverage combined with lofigrm licenses for large groups of photos
The licence (to be made) more reaching

Costs

Reduced costs
Small funding grants

Lowering costs of applications (for cultural heritage institutionsgluction of licensing rates
for certain uses
Zeracost licences for nosommercial online publication of works,

Lower/no cost of licensing

Diligence

Lower bar for diligent search
Ease of finding rights holders
Fewer requirements for diligent seardhncluding distinguishing based on age of works.

If we suddenly got lots of claims from revenant creators / estates, we might think about
the licensing scheme. But because of the diligence of our research, and the thoroughne
our protocols, wehave not so far had such a claim.

Simpler diligent search requirements

Other
More likely to use the exception

More suitable to web publishing
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If we had a general library exemption, such that a simple and efficientdaka policy
would protect usrom substantial infringement claims

Question 17: If you have digitised orphaned material but haven't used either
the EU exception or the UK licensing scheme how have you made them
available:

Figure21- Question 17: If you hawdigitised orphaned material but haven't used either the EU exception or the UK licensing
scheme how have you made them available:

o

ade them available via
standalos I

b terimninal
@ Ounline using a risk managed

AP h and mkedown e licy

..‘\]“Il' '|I-|II e 'III"'II“‘I

Using another Copyright

CRCC] MO0

Question 17 asked respondents a multjgleswer question about what methods they have
used to make orphaned material @lable to patrons, if not using the EU exception used or
OWLS scheme. Of the 15 responses to this question, 69% (11) of respondent said they used
a risk management and takedown policy, 20% (3) of respondents stated they made them
available via standalorterminals on the premises and one respondent used a combination

of both methods. No respondents stated they had made orphan works available using

another copyright exception.
One respondent, a film heritage institution, provided further comment stating:

a ifce introduction of EU and UK schemes we've only really been focused on clearances for
Unlocking Film Heritage (using the EU exception). We have titles that we've treated as
"orphan” prior to 2014 changes. We do still use risk managed approach for sttese i

O06KSNBE GKSe& R2 y2d FAOG a hNLKFIyaod yR az2ys

Question 18 d: Project details and costs

Question 18 asked respondents to provide details of a recent orphan works digitisation
project, this was requested in order to try and compdhe time, cost and number of works
digitised under the exception or license scheme. Respondents were asked to provide the
number of items selected or included in the project, an estimate of the staff time spent

87



undertaking due diligence, an estimateradin-staff costs involved rights clearance, including
fees paid for norpublic databases required for diligence search (e.g. Ancestry.com
subscription fees), the percentage of orphaned works following diligent search, percentage
of works found to be in theublic domain after diligent search, the percentage of works
registered under IPO licensing scheme, the number of number of takedown requests, the
number of nororphaned works where permission to digitise was denied by the right holder
and the overall priect cost(estimated), there was also an option for respondents to leave

further comments.

In total fourteen respondents (52%) provided details, due to the varying nature of
organisations responses varied considerably depending upon the question andttine oa
the project. Due to the way some respondents answered the questions itis difficult to
provide a precise comparison, furthermore the range of works digitised, enormously from
single works to over than a million works.

Figure22 -Responses to question 18 grouped by sector

Other (School Archive) I 1
Special or other type of library G 3

Other type of Museum [N :
Other Archive/Records Officcill I 1

National Museum [N ~
National Library | NN 1
Higher Education Library or Archivillll I 1
Galery N 1

Film or audio heritage institution | NNRNRNENILDLIEGNN >

0 1 2 3 4

Base:14

Question 18b: Total number of items included in the project

13 respondents were able to provide the number of items included in the project they
specified, the number of items ranged between one and 1.5 million, with the average
number of items digitised totallin§21,382 (Median 300). The percentagevarks fourd

to be orphaned after diligent search/rights clearance varied from 0/1% to 100% with the
average percentage estimated to be 8% (median 0.1%).

Question 18c: Estimated time (staff hours) spent searching for rights holders:

13 respondents answered, althougime replied they were unable to provide an estimate.
The time spent ranged from 16 hours for two items to 3000 hours for 53,000 items with an
average 25 items per hour time spent per item ranging from to a maximum of 48 hours for
one item. One responderdgaid they spent

Gal @6S Iy K2dNJ I Y2ydK 2y | @SNX3ISd {LISYR
l y2GKSNJ aAYLX & NBLXASR aG[20a¢ @
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Question 18d: Estimated cost (nsiaff) of obtaining rights clearance (including any fees
paid for access to nepublic databases/@urces whilst searching for rightsholders)

Several respondents stated they has zero-staff costs for rights clearance. With the
exception of one respondent that stated costs of £40,000 (for 53,000 items) the average
cost ranged from £300 to £500.

Other non-specific responses included:

A A

GvdZA GS | -Lf 2KiF R 2 ydStd2f dzy i SSNI 2yS Rl & | 6SS1
Gb20KAY3 g2NIK YSY(dA2yAy3e

G+2f dzyGSSNI O2yRdzOGSR &SI NDKE

G! SNF 38 A& n K2dzNBE LISNI AGSY 6AGK |y SELSNI®
Gl [ C Fdzy RSRE

Question 18e: Percentage of works fouto be orphaned after diligent search/rights

clearance

The percentages given ranged from 100% to less than 1%. Some respondents stated the

actual number of orphan works rather than the percentage. One respondent referred to an

article they had written abat their organisations orphan works digitisation project, based
upon the data in that article, the percentage of orphan works for that project was%5%

Question 18f: Percentage of works found to be in public domain after diligent search/rights
clearance
The percentages given ranged from 0% to 100%.

Question 18g: Percentage of works registered under UK IPO Orphan Works licensing

scheme.

54% of the 13 respondents who replied to this question stated they had not licensed any

works using the IPO Orphan Wollksense scheme. Overall 81% of all respondents (22) had

y2i dz&aSR GKS fA0SyasS aOKSYS® h¥ GKSasS 2yS ai
undertook digitised. Of those that had used the license scheméeattgeestnumber of

works licensed was 294 (%8of 300 works). One respondent reported they were still in the

process of applying for a license.

Question 18h: The number of takedown requests
Ten out of the 12 respondents stated they had zero takedogquests;the remaining two
respondents had recedd one takedown request each.

Question 18i: The number of works where permission to digitise was denied following
correspondence with the rights holder

The highest figure given by respondents was 60 works (2% of 3000) closely followed by 51
works (out of a total of 10,510 (representing 0.5% of the total number of works digitised). 5
respondents reported 0 works where permission was denied. One resporsdated the

26 Callaghan (2017, 8)
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permission to digitise, only to publish onlihe

Question 18j: Overall cost of the project (actual or estimated)

Costs varied significantly depending upon the size of the project. Costs ranged from £20.24
for two items to £2 Million for (1.5 Million items). Depending upon how the costs are
reported we can estimate the average cost per item to be between £178 a3 £Ihe

figures show that the greater the number of items digitised the lower the cost per item.

Question 18k: Any further comments

A number of respondents provided comments which are given below:

G/ 2LBRNAIKOG gt a 2yS 2F (K Steridl poyidclhsoSintel A 2y a 6KS
project. Consequently, those items that were considered to have a high risk were not

included meaning that the copyright clearance stage was simpler. Ultimately it meant that

the likelihood of IP owners responding negativelyto request to use their material was
YAYAYLE FyR 2yfeé& 26 NARa]l 2NLKFIYSR 2Nl a oSN
G5AAAGAAlL GA2Y -IKd, But cyllRciiontdl SESS/R ELINE 2 S O (i

G¢KAA A& 2daAald 2yS SEI YL ST 6KSNB 6S GNASR G2
coudideii A F@8d LGUA dzydzadad € F2NJ dza (2 R2 0(0KI 0oé
G¢KS AYIF3IS RAIAGAEASR ¢l a FTNRY GKS LYLISNARIE 2
it was an orphan work. 2 days after paying the licence fee | heard from a nephew in

I dz&a G NI £ A | @€

G2S KF@Syuid RgfSrphan/worksRgo & was diffictitiorp@vide a useful

SEI YLX SH¢

G¢CKS Nz Sa IINB adAtf oSAy3a gNAGGISY Ay GKAA o
g e (G2 LINBaSyid YFGSNAIE gAGK y2 200A2dza O2LR
Question 18IDoes your organisation have a takedown policy for orphan

material?

Out the 18 responses to this question 83% (15) said they used a takedown policy for orphan
material, and 28% (3) said they did not. The remaining 9 did not provide any response.
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Figure23-Question 18m: Does your organisation have atakedown policy for orphan material?

@®Ves
@ No

Base 18

Question 19: Which of the following would make it easier for your organisation

to digitise orphan works in your collection?

Figure24-Question 19: Which of the following would make it easier for your organisation to digitise orphan works in your
collection?

Less complex requirements for diligent search

An extended collective license for orphan works

A mandatory exception

Reduced costs for licensing

Shorter copyright term

Ability to use a third party to conduct diligent search/
rights clearance

81% 23%

41% 11%

63% 18%
Further guidance or training in Copyright
Other

o0 © & oS00

52% 15%

Base27

Question 19, a mukanswer question asked respondents about what would make
digitisation of orphan wiks easier. Respondents were provided with seven options, as well
0KS 2LIGA2y G2 aLISOATFe GKSANI 26y QAL +y WhiakKS
(22), said that less complex requirements for diligent search would aid the digitisation of
orphan works. An extended collective licensing scheme for orphan works was the second
most favoured option, chosen by 63% (17) respondents. Roughly half of all respondents,
52% (14), indicated that a mandatory exception, for orphan works or general cultural
heritage digitisation, would make it easier to digitise orphan works. 48%(13) were in favour
of reduced licensing costgould help them to digitise more orphan works. 41% (11) of
respondents were in favour of a reduced copyright term, additionally there were two
comments from respondents stating they were in favour of aligning the copyright term in
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unpublished works and audisual works. 6 respondents (22%) said the option to employ

a third-party to conduct rights clearance and/or diligent search would beeogffit. 19% (5)

of respondents said further guidance or training on copyright would make it easier to

digitise orphan works.

¢KSNE 6SNBE aSoSy O02YYSylia Ay GKS WhiKSND OF
respondents mentioned changes to legislation:

6 KSNB &K2dZd R 0SS Iy 2NLKIY 62N}l &a SEOSLIAz2YyZ |
G SIAatl GA@S OKFy3aSa (G2 NBRA2OS GKS 0dz2NRSy 2y
material which is locked away. We shouldn't have to rely on the risk appetite of individual
organisationsz | 00Saa KSNAGF ISP

Two further respondents mentioned changes to copyright legislation, specifically
mentioning the duration of copyright in certain categories of work:

G{AYLX ATASR RdzNOANRARYE NAZ NAa €F 2 NI | dzRA 2

G'EAIYAY3I (S NMputished dvarksvipablskied Woskaabolishing the
Hnod NHzZ S0 é

One respondent mentioned extended collective licensing, saying

GOEGSYRSR 02fftSOGADBS ftAOSyOS F2NJ 2dzi 2F O2YY
Finally, there were two comments regarding the Orphan Works Licesisn®:

! £Saa NAIAR GSYLXEIGS FNRBY (GKS Lthé

0Seven years is no use for a book or websitémposes more work in 2024. Many
questions (e.g. the first, "Is there more than one right holder in the work?") are
unanswerable, particularly as ifitis an orphavork we think there are no rights holders and
TSN Olyy2id FTAG Ay UY2NB (GKIFIYy 2ySUaodé¢

5.2 Analysis

5.2.1Extent of the orphan works problem

¢CKS | SN} IS LISNOSyalr3asS 2F 2NLKIY g2Nla Ay NB
between 5 and 10%. Basedan the average collection size of between 10,001 and 500,000

items, we can estimate the average number of orphan works in the collections of

respondents as being between 500 and 50000 items, a median average of these figures

gives a total of 25250 orphamorks. However, we know that the overall figure is likely to be

far higher, considering that organisations such as the British Library holds over

150,000,008’ items and estimates that the number of orphan works in their collections to

be between 41 and 509Based upon information collected about the collection size of

27 Source: British Library: About Us: Facts and Figitas/www.bl.uk/aboutus/quickinfo/facts/
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round 208.5 million, which would give an average number of orphan works of between 10.4
million and 208 million items, if we take the highest estimate percentage of orphan works
provided by respondents (430%) then the number of orphan works could be between 85.5
million and 104.2 million. The latter figure is closer to the number of orphan works
estimaked by the IPO, stated its press release for the launch of the Orphan Works License
Schemés?,

TablelO-Average percentage of orphan works based upon average collection size
Collection Median
Size
Total 208,552,000 250,000

number of
items
(o)
5% Orphan 10,427,600 12,5000
works
[0)
10% Orphan 20,855,200 25,000

works

5.2.2How has the presence of orphan works in the collections of cultural
heritage organisations impacted upon their digitisation plans?

Based upon the survey respondents we known that 18% of respondents would not engage
in digitisation of any copyrighted material, where rights clearance is required, while 30% are
only willing to digitise public domain. Therefore, we can say that orphaksampose a

problem to at least 30% @éspondents;furthermore, we know that two respondents have
abandoned projects due to the presence of copyrighted material (including orphan works).

5.2.3How widespread is the adoption of the schemes by UK cultur@blger
institutions?

Use of the exceptian

The survey data shows that 11 of the 27 (40%) organisations that responded to the survey
had used the exception, however an analysis of the EUIPO Orphan Works Database, shows
only ten UK organisations listed, as shown in table 2. Looking further at theness to
subsequent questions, we can see that several of the organisations who answered yes have
made works available using a risk managed strategy. Therefore, we can adjust the total
number of survey respondents who have made orphan works availablg tisrexception

to three, representing 11% of all survey respondents. Overall the usage of the exception by
UK Cultural Heritage Institutiorsmongst respondents

28 hitps://www.gov.uk/government/news/ukopensaccessto-91-million-orphanworks
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Use of the License Scheme:

Similarly, the Orphan Works License Scheme has had limited adl@tiongst survey
respondents with only 6 having applied for a license, and of these one stated that their
application was still in progress. In terms of what types of material licensed, the majority of
the material described by respondents who had usedlitbense scheme can be classed as

still visual art, including photographs addhwings, whickare not covered under the

exception. As noted earlier an examination of IPO Orphan Works Registerthladwabout

72% of licenses granted by the B@re in thecategory of Still Visual Art. This suggests that
even if not widely facilitating mass digitisation, the license scheme is at least filling a gap left
by the Orphan Works Directive.

5.2.4Has the current legislation made it easier for UK cultural aget
institutions to digitise and make available online orphan works in their
collections?

The survey data shows that only 11 respondents stated they had used the exception,
whereas 14 respondents stated they had not anfdirther respondents were unawarefo

the exception meaning that in total 16 organisations had not used the directive. The survey
does not tell us whether those that have used would have proceeded with their digitisation
of orphan works without recourse to either scheyrbis will be examied in the follow
interviews Howevey it is clear that the majority of respondents prefer to rely on a risk
managed strategysuggesting that this method is more cost effective and efficient. The
sectoranalysis shows that no one sector dominated the usagth four sectors replying

that they had used the exception.

Figure25- Sector analysis of respondents who used the exception

= Higher Education
Library/ Archive

= National Library
= National Museum

= Other archive

5.2.5What are the biggest barriers to the use of either scheme by UK cultural
heritageinstitution?

The survey results show clearly that the required to identify and locate rights holders are a
significant barrier to the digitisation of orphan works. Respondents clearly stated that the

29 As of December 2017, the IPO had issued 456 licenses in the category of Still Visual Art, out of a total of
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diligent requirements were a major barrier to the usetleé Orphan Works Exception, with
79% of respondents who had not used the exception citing that the complexity of diligent
search requirements and time required to underta&eliligent search as the main barrier to
diligent search. Closely related to thiespondents cited staff costs of performing diligent
search as a significant barrier. Less significant was the availabsityafeswhich had

been raised as possible barrier in the literature review.

Figure26-Barriers to us of the Orphan Works Directive

= Complexity of diligent
search requirements

= Length of time required
to conduct diligent
search

m Costs of performing
diligent search (staff)

For the Orphan Works License Scheme the main barriers were the costs of licensing and
associated administrative costs that came from applying for a license, which included the
application fee. In addition, respondents radsthe issue of level of diligence required by

the license scheme, indicating that this too was a significant barrier to the usage of the

scheme] Sy3dK 2F GKS tfAOSyasS glayQid GKS Y2ald aa
by several respondents.i¥&n that a license could be renewed this may be less of anissue,
although the renewal would require a new diligent search, which takes us back to the issue

of the diligent search requiremesit Several respondents mentiondioht the restriction of

the license to UK meant it was not suitable, indicating that when organisations digitise they
intend to make their collections available globally without restriction. Furthermore, several
NBalLkRyasSa AYRAOFIGSR GKIFG GKS L tahd®s&ourediaY A i G 2
bulk upload tool similar to that of the EU database.

5.2.6lf organisations have not used the directive or the license scheme how
have they made orphan works in their collections available online?

Respondents indicated that where they hadk used the directive or the license scheme,

their preferred method for digitising orphan works was the use of a risk managed strategy
and takedown policy. The reasons for this are clearly the diligent search requirements of the
directive and the licensecheme, are not suitetb the mass digitisatiorSeveral

respondents commented that it was easier to conduct their own diligence. A few
respondents made user of the copyright exception allowing material to be displayed on the
premises using standalone oedicated terminals.
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5.2.7What changes could be made to the current legislation to make it easier
for cultural heritage institutions to digitise and make available online orphan
works in their collections?

L {ckear from survey responses that the mairaoges required are around the diligent

search with the majority of respondentstating the need for less complex requirements

The next most favoured change an extended collective license for orphan works suggests
that many organisations do not see ther@nt legislation as the mosgffectivesolutionto

the mass digitisatiof orphan works. This is almost certainly due to the burden of diligent
search, which as has been shown is anissue interms of staff costs. Secondly, it is clear that
respondents would be more likely to digitise orphan works if the cost of licensing was
revised. Whether, they can offer bulk licensing remains to be seen, but it appears to be
something that many of the respondents would be interested in.

5.3 Interviews

5.3.1Institutions included in the study

16 survey respondents indicated they woddd willing to participate in a follow up

interview, of these five were selected based on two requirements. Firstly, convenience,
interviewees had to be based in or close to London in order to be able conduct interviews
on a face to face basis. Thiswa§ sSeO0 SR 6SOlFdzaS a tAO]IFNR 0
RSLISYRa @SNE YdzOK dzZARYy (GKS NYLILRNI odzAf G
and it was felt that this could be better achieved on face to face basis rather than in a phone
or online intervew. Furthermore, since the intention was to record and transcribe the
interviews this would be more easily accomplished through face to face interviews.
Secondly, the choice of respondents included a mix of organisations using exception, the
license schemer a combination of both, as well as those that had not used either choosing

instead to take a risk managed approach.

5.3.2Ethical considerations

All interviewees were asked to complete a consent form, agreeing to participate in the study
and were giva the option of remaining anonymous. Of the five interviewees, only one

chose to remain anonymous and is hereafter referred to as B. Following the completion of
each interview, the recording of the interview was transcribed by hand and a copy of the
transcript was sent to the interviewee for checking. This provided them with the option to
make any correct anything they that had been misinterpreted, redact any passages that
they felt were not appropriate for inclusion or provide further clarification on ponts.

Finally, all original audio files deleted following completion of the dissertation.

5.3.3Interviewee Profiles

All but one of the interviewees agreed to be identified, the fifth interviewee from a National
Library asked to remain anonymoug/ith the exception obne, dl interviews took place at

the A y (i S NIDplaSedobviri. OThe four interviewees were:
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Samantha Callaghabibrary, Archives, and Digitization Assistant at the Humanist Library
and Archives, was responsible for overseeing thénifecture and Place Digitisation. The
library based at Conway Hall in London, is part of the Ethical Society of Great Britain, the
project digitised material using the both the EU exception and orphan works license
scheme.

Christy Henshawigital Produton Manager at the Wellcome Trust, is responsible for the
digitization programme which consists of the strategic digitization of the historical and
archive collections as well as the commercial digitization service allowing people to order
prints. In 2013he Wellcome undertook a large digitisation project from their archives,
which included a high proportion of unpublished and probably orphaned.

.SNYEFNR | 2NN2Ol1asx LyGaStfSObdz tf t NPLISNIG& al yl
responsibilities surround copyifgy including, the collection, the exhibition programme, the

archive, Tate Enterprises (the commercial division of the Tate, and finally dealing with a

wide range of enquiries from artists, their estates and other museums and galleries. In

September 2017 # Tate concluded a Heritage Lottery Funded project called Archives and

1 00Saa 6KAOK RAIAGATSR YR YIRS [@FLAftlFofS 2y
Annabelle Shaw is Rights Database Manager at the BFI. Annabelle has responsibility for the
manads YSYy i 2F (GKS . CLQa NAIKGa FyR NeelftdeQa a
NREES AyOfdzZRSa Ay@2ft OSYSyd 6AGK | OlidAaArilArzya
OF Gl ft23dsS® {AyOS wnmo aAKS KI A& 0SSyngfFitnn RAy3 2
Heritage digitization project.

5.4 Analysis

Theme 1Material and approach

Henshaw described the range of the material that the Wellcome have digitized, saying that
while the vast majority dates from the T3entury or earlier, they have digitized a small

number of 20" century books, after undertaking rights clearance. She describes the

approach taken to a range of material saying:

G2SQ@PS R2yS GKAy3a 6KSNB 6SUGPS | yadostdSR (KS
copyright, we have our own published stuff, artworks, archives and ephemera we have

digitised a lot of published stuff, because we feel we were willing to take more of a risk on

that stuff and grey literature, public sector type grey literatdré

For Horrocks and Tate much of the material that he refers to is from the archives, he
discusses collections of archival material which include letters belonging to artists such as
Barbara Hepworth, noting that the main issue is clearing the rightsttersereceived by

artists saying:

GOKS O2LEBNAIKG Ay (K2aS tSGGSNR oAttt 2F O2daN
when she was being written to by somebody relatively obscure we just don't know who the
O2LBNAIK(G g2dzZ R oeSshrBykridw wihgtter tias autRa@ i§ Slitie on/d&a0,

AT GKIGQa a2YSo2Re atAakKate 20a0
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Theme 2Selection

The approach taken by each organisation to selecting material for digitisation was
something | was keen to know moebout; specifically | wantedxt know whether copyright
status influenced decisions around the selecting material for digitisation, as had been
highlighted during the interview. Each interviewee was asked about how they selected
material or inclusion in a digitisation project, and whetrhaving identified a work as
orphaned that changed their decision to include it.

Henshaw tells me that at the Wellcome copyrightis2 yf & St SYSy G 2F 6KI G

> GKIFIG AYyTFEdSyOSa sKSGKSNI S Ol gussMgtheS (G KA

2Stft02YSQa I LIIN2IFOK aKS YSyuazya GKIFIG asSyaa

make material available online, saying:

GAO0 RSLISYRa dakRy GKS 2ft SOGA2Yy>S a2 gKSy Al

works, personal papes YR KAy 3az aSyaArdArAgradae Aa oe T N
GKS Y2aid tA1Ste NBlLazy GKFG 6S ¢62yUdi

In terms of whether the rights status of a work an impact on selection, she states that in
some sense copyright does have §iifif dzZSy OS y2GAy3 GGKIFG OGKSNB |
areas such as late 2@entury works that are still wommerce. In terms of the impact of
2NLIKFY @g2N)a akKS adldisSa ddKFG Fa | aLSOATAO C
influence thanwhether a work is in copyright or not, although, she also notes that there are
OSNIFAYy G(GelLlSa 2F g2N)az oKIFIG . 2NHKA 9 YI N LI
GKAES y2i GSOKyAOlIffeé 2NLKIYSR (KS& I @2AR RA
GA2Ay3AL G2 208ANE O2yadzYAy3d G2 GNB G2 FAYR | yF
2F AG AayQl NBFffe 2NLKFYSRE AGQa 2dzad & ddzFT
K2f RSNI¢

For Annabelle Shaw and the BFI, selection was led by the curdtaial criteria upon a
series of 56 curatorial themes such as the Suffragettes, or the First World War. From these
the curators would select films from the last 100 years relating to those themes, those
selected would then undergo initial rights checking{bi I 6 Q& GSI Y aKS RS&aON
approach as from a rights management point of view because:

Ge2dzQNB y20 3A2Ay3 o6& 02ttt SOGA2Yy Ay GSN¥xa 2171

particular donor or something, and so you were looking in one particuleation you

would have films potentially from every single decade of film making, numerous different
NAIKGaK2f RSNE Ay SIFOK O2ftt SOGAz2Y

¢ KS dzy RSNIIF {Ay3 GKS LINBEAYAYFNE NAIKIGA OKSO]
works that needed rights clearaa as well as potential orphans, she also describes
discovering some works that were unexpectedly orphaned:
GGKSNBE 6SNB Ffaz2 a2vyS 6KSNB ¢S GK2dAKIG 6S 1y
g2dzA R GdzNy 2dzi> y20 a2 YdOK®dE
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Asked about whether the presea®f orphan works had affected plans for their inclusion in
the project Shaw stated that she was aware of the introduction of the new legislation
(relating to orphan works) which she believed would enable them to make use of the
orphaned material:

G L Y& tsytwas, bear in mind we were starting this work in earnestin early 2014, so we

knew something was going to happen with Orphan Works and so we were all keeping sort

2F |y SeS 2dziz ¢Stf L ¢l a {SSLAY3ghoyokSe S 2 dz
like, what is it going to mean for us in terms of what we currently do and how can we kind of

YFE1S adNB 6SQNB Ay | 3I22R LX I OS G2

Callaghan also states that her awareness of the recently introduced orphan works
legislation, meantth & O2 LR NAIKG oFayQid | YI 22N 02y OSNYy
digitization, saying:

GL ol & g NBE GKFG / 2LRNAIKG ¢2dfdR 06S |y Aaa

aside when we were planning our time to look at Copyright clearance, butt iy general

6 NBySaa 2F GKS fS3aratlriazy G GKS GAYS L (
I LILIN2 F OK (KA & ®é

For the Tate, Bernard Horrocks describes their use of a risk managed approach to making
orphaned material available, having undertakeue diligence to the level where they were
satisfied that the rights holder could not be found, they would still make the material
available:
G2y 0S 6S 6SNB OSNIFAYyZ Fa 2yS OFly o6S3 GKIFG ¢
not publishing netwdk we decided to the opposite, which was to publish it, with a
RAAOf I AYSNE ¢6KAOK &2dz Oy &4SS 2y 2dzNJ 6So6a
Finally, for B their approach to including copyrighted material in a digitization project is
dependent upon whethethere is funding for rights clearance work, saying:
GAFT GKS LINR2SOd R2SayQi KIF@S YzySeé GKSy YIFGS
NBIl NRf Sda 2F 2NLKIYy 62N} & SEOSLIAZY
For most interviewees it seems that, while copytiglbes not directly influence selection it
clearly has an impact. It is clear that the main method for selecting works by all interviewees
was content, or subject. It is also apparent that orphans were only identified during the

clearance/diligent searchrpcess, although some interviewees mention they were aware
that they might be dealing with orphan works.

Theme 3: The Orphan Worksrective

Understandably the EU Orphan Works Directive was a key subject in the interviews, with
respondents asked about tireuse or noruse of the directive

B mentions that using the directive is resource intensive, referring to the need to conduct
diligence and then undergo registration on the EUIPO website, suggesting this adds
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significant time and resource costblesuggests that the use of the exception is not their

primary vehicle for clearance:

G.dzi & L alAR GKS SEOSLIiA2ya | NBX (GKSeQNB vy
fallko O1 ¥2NJ 6KSy SOSNEBIOKAYy3I StasS KFa FlAfSRpE
Horrocks states thatthey Tt R2Say Qi dzAS (GKS 5ANBOGAGSIEI y2i
which it can be used atd@mited; he also notes that it excludes standalone artwork, which

for his organisation is clearly a barrier. On the issue of the absence of standalone artworks
Callaghamotes how pressure from lobby groups led to their removal from the scope of the

final directive and how it unfairly impacts on cultural organisations:

Go6KSYy (KSe& 6SNB LzidAay3d GKIG SEOSLIiAzy (23S
photographed | YR LIK2(023aIN) LIKSNRQ 20608 3ANRdzZIJAS L Y
graft then you should get paid for it and they do tend to get their stuff nicked and spread all
2OSN) 0KS ySi F2NJIff a2Nlia 2F Nissewideyls odzi AT
GKAY]l AG A& | oAO0 NAOK (G2 aresx e2dz (y26 Wb2
AGQa | Kdzy RNBR &SIFNhR 2fR {AYR 2F (KAy3ad LG VY

For Shaw using the directive was a positive clearly a positperiexce, noting that when

they were planning the project she was aware of the upcoming changes

Gaz2 S (1ySe az2YSUOKAYy3 ¢l a 3A2Ay3a (2 KILILISY HA
1SSLIAY3I a2NI0 2F +y Se&S 2dziz ¢Sttod @HKIAGQDBSAKA
going to look like, what is it going to mean for us in terms of what we currently do and how

Oy 6S 1AYR 2F YI1S &4dNB 6SQNB Ay | 3I22R LX |
a choice to actually engage with the exception or tleehsing scheme, and obviously we

dza SR GKS 9! O9EOQOSLIiAZ2Y FT2N) iKAa LINR2SOGdE

Theme 4: The Orphan Workgense Scheme

All respondents were asked about, whether they had considered using or used the orphan
works license scheme.

Callaghan suggests that thednse scheme was developed in part to-prapt the
AYOUNRRAZOGOGAZ2Y 2F (GKS 9! S5ANBOGAGST aleAay3da Al
together within a certain period of the enactment of the EU so that the UK could protect
itselffinaway priora G KF G YFOGSNARIFES 2NJ LINA2NJ 02 GKI G f ¢

Several interviewees mentioned that the cost of the license was part of the reasons for not
using it, with

B mentioning that additional cost and more restrictive nature of the licenserselmake it

less attractive sating:

GOGKS 2NLKFYy @¢2N)] fA0SyaSa (KIFIdiQa az2YSGKAy3a ¢
YR 2yfe& F2NJ I fAYAGSR GAYS FyR GKSNBQa | 02
really give you any more coveragefact it gives you less coverage than the exceptions do.
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¢tKS 2yfe NBFrffte RRAGAZ2Y GKIFIG GKS fA0SyasS 3AA
O2YYSNDAFf LdzN1LR&aSaod .dzi S R2y Qi R2 GKIF G Al

Henshaw refers tohe additional costs imposed by the license scheme arguing this makes it
unsuited to mass digitization, saying:

GGKS 2NLKIY ¢g2N)a fA0SyasS Aa ftAYAGSR FyR GKS
and above the work you do for the due diligenceydmt we found was that actually we

weren't able to achieve that level of due diligence for mass digitisation, of course we could

F2NJ aYlrff ydzYoSNAE 2F 62N} az odzi GKSy AGQa y?2
ddzOK I aolftS¢

Referring to thelicense scheme Horrocks argues that:

AKS fAOSyaAayd a0KSYS Aa y20 GKFG KSE LFdAg F21
YSyGaAz2ya GKFG GKS Lth FNB f221Ay3 |0 RS@St2L
the system's capabilities, soitcad €JS A GK KAIKSNI ydzYoSNE 2F 621

The cost of licensing was raised by Callaghan, as impacting on her plans, she explains that
a2YS 2F (UKS AdGSya akKS KIFIR aStSOGSR F2NJ AyoOfd
oSOl dzaS 27T by knkh tNeSJ& Krphginiwdrks licensing Scheme operates

where you have a maxim of thirty and you pay a certain amount for the licensing and a
OSNIFAY | Y2dzyd F2NJ I RYAYAAUNI GA2Y AlGDdDd/ 2y gl
which means it wamternally funded which means if | wanted to digitize some of these

GKAYy3Ia LRad GKS LINR2SOU f I dzyOKXZ 2dzad 2yS 2NJ
y20 | LIN2O6fSY FT2N) a2YS LIS2LX S o6dzi F2NJ dz&a F2N
ALISYRAY3I GKFG YzySe 2y 2yS 2N (g2 AdSYa dé

For Shaw and the BFI, the pricing of the OWLS scheme is also a potential barrier to releasing
material online she states that:

L GKAY1l Ay (GSN¥a 2Fz T2NJ OdzZ G dzN} fve woBdNX G 3 S
Lddzi a2YS FTAftyYa GKNRIdAK 2y GKS h2[{ &a0KSYS 7¥F2
another question because the pricing at the moment it would be quite difficult for us to deal
GAUOKDE

A second issue for Shaw with the OWLS scheme is théhlehthe license] asked her if it

would be problematic, she suggested it would be depending upon what the use was:

L dKAYy]l Al ¢2dd R RSLISYR daRy ¢KIFG ¢S g1 yiSR
looking to provide access to archive material®, would want to do it in perpetuity, so
0KSNBE g2dd R 06S +y A&daadzsS AF AG gla 2y GKI G

QX
>+

Henshawmentions the also mentions that the additional costs of the license scheme in
terms of time and money stating that:

GOGKSNBQa I 20 23 tokvefand abovy Re vk $oBoCar the-dueO 2
RAftAISYyOSod¢
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LiQa Of SFNJ FNR2Y Yz2ald 0GKS AyGSNBASsSSa GKFG
relevant to the types of digitisation they are involved in. The restrictions of the license and

the additional costs are obviously a big part of that barrier. The other issue is the cost of

licensing, with interviewees suggesting that the additional cost as a reason for not using the
license scheme. This ties up with the findings of the survey whszhrmted that cost of

licensing was a major disincentive.

Theme 5Diligence

Another topic discussed with then interviewees was their approach to rights clearance, in
the process it became clear that they employ highly targeted searches, in contrt&t to

very general requirements of orphan works schemstates:

GoS YIS adNB GKFG GKS NBASIENDK ¢S R2 Aa Yd«
diligent searches, as defined in the exception, are very broad and check a lot of places that
weprobali @ ¢2dZ RyQié 1S o0StAS@®Sa GKIFIG Of S NBNJ I
could help resolve this issue.

Horrocksl £ 82 A KI NBR &a2YS AyaiadakKia Ayd2 GKS ¢l (GSQ
a due diligence checklist, for an orphan work that had been completed by a colleague:

a{2x 6SQ@S 3240 GKS T NIA&Ga RF GSantialyBdh NBE RI

OKSOl1ftAalz a2 | tAald 2F (eSyde 2N a2 2NHI yAa
checking every single organisation, because one develops a good gut instinct for these
GKAY3Ia YR a2YS 3I22R ¢2N] Aifghndwilelemiité R3AS 2F 4

TN} ylEe Al 62df RyQd 08 ¢2NIK [alAy3az ¢S 62dA
1y26iy3 GKIHG (KSeQft 2dad 02YS o6FO1 G2 d&a |y

He talks about how in some cases the Tate will reach out to organisations oafdlte UK
to try and find information about a right holder, he describes how:

GAY OSNIUIFAY &aAddz GAz2yas 3AFAYy BKSNB OdzNJ (2 NJ
S YySSR (2 dzasS a2YSOKAY3I FTYR AT L ian&Ay] WI K
from New Zealand and | have somebody in the Te Papa Museum in New Zealand example or

Art Gallery of New South Wales. If | know that | know somebody that could possibly help,
GKSYy L gAff OSNIIFAyfe al GKSY 2dziaARS (GKS !
What becomes clear from tis& discussions is that for organisations that regularly engage in
diligence is that they have bodies of professional knowledgeexperiencehey know the

places to search and who to contact in order to find relevant information. The question that
arisesh & GKSUKSNJ 6KS RANBOGAGSQE WILILINBLINAEFGS a
sources that are the subject of this expert knowledge. B suggests not, when asked about the
nature of the diligent search required for the directive, and also license sehieen

describes a situation where they are carrying out an exhaustive search, he says:

a{2> A0 YAIKG 06S GKIFIG 6SQNB Of S NAy3I I NIAOE S
professional writers, but still we have to contact the Society of Authors, thea@Gdl e
'[/{ YR a2 2y3s 1y26Ay3a (KIG GKSNBE Aa y2 OKI
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to jump through those hoops... So, we are very thorough with our diligent search, even to
0KS LRAYUGU 2F 6KSNB 6SQONBE OKS Ol hoytd abierol K LIS 2 LI
KSf L odzi 6S 1AYR 2F KIF@S (G2 GAO01 (KFG o02E®E

The reason for this he says is the lack of guidance or definition around the meaning of

diligent search:

a{22 (KSe& R2yQlU NBlIffe RSTAYS ¢KSNIBlgenz2dz KI @S
aSHENDKZ Ay 2NRSNJ F2NJ é2dz G2 3ISG GKS LINRGSOGA
| S | NHdz2Sa GKI G 0SOFdzaS 2F GKA&a || RAfAIASYyd a8
need to check sources that are unlikely to yield any result, simgbg teure that they have

complied with the diligent search requirement of the Directive.

Henshaw also found that the level of diligence required by the orphan works schemes, was

a lot more than the Wellcome was able to undertake, in addition she notesthkalicense

imposes further costs and administration, noting that:

GUKS tS@PSt 2F STF2NI GKIG ¢S 6SNB O2YTF2NIlk of
GKFyYy GKS 206t A3FGA2ya &2dz g2dfd R ySSR (2 R2 AY
we found was that actually we weren't able to achieve that level of due diligence for mass
RAIGAGAALFIGA2YySY 2F O2dz2NERS 6S O2dA R F2NJ avltt vy
G2 dzA 0S0OlFdaAaS 6SQNB RAIAGAAAYT 2y adzOK | aotk
Further highlightinghe difficulties of conducting mass rights clearance, Henshaw argues

that a lack of metadata makes the clearance of archival material, particularly problematic.

She notes that while it might be possible to automate the checking of rights holders for

publisher material, when it comes to archival material and unpublished works:

GGKS O2ftfSOGA2ya INB a2 @glaid S@Sy Ay I NBfI
aUNHZOGdzNE (2 AG @2dz OFyQlu 2dzad Lzt 8KFG GKI
GKIFId INB LRIOSyGuAaArftte ONBIFIG2NR odzi 6SQNB y2i
@2dz 1y26 A0Qa 2daAaldG y20 LRaaArAof Soé

Further exemplifying the difficulty of locating right holders at scale, Henshaw mentions a

project conducted by the Wellcoma partnership with the Authors Licensing Society (ALS)

and Publishers Licensing Society (PLS), in which they attempted to trace all the rights

K2f RSNERZ &a2YSGKAYy3a GKFG aKS RSaONROGSaA Fa ailAa
level of the metadatan the catalogue she notes that the ALS and PLS:

v A > A @~

GXO2yOSRSR GKIOG AG 61 & AYLRaarotS G2 GNB I YR
single one was clear to us who that was. Because it wasn'tin the metadata and we

published all the names and all thélés, so basically all the catalogue data we had to

identify the title and the person, dates and things like that, we published all that online and

S YSOSNI KFR | aAy3aftsS NBaLRyaS:I FTNRY |yez2ysS

| asked B whether he thought that relying on the estgknowledge of curators would be

enough to meet the diligent search requirements for the orphan works schemes, he

indicated that:
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G2Sttsx S O2dd R R2 (KIGX o0dzi GKS fS3IAxatlidazy
make sure that we come within thdiligent search threshold, without any more detail or

3dZA RFyOS 4SQONB a2NIl 2F STl 6A0GK y2 2LIA2yac
Shaw on the hand seemed to have less issues with the diligent search requirements, she
describes how the single member of staff she had working on dilgsuapassed the

requirements saying:

GiKS GKAy3 Aa GKIFIG S LINRolofe oSyid Fo20S |y
gKI G Aa NBIFffe NBIAdANBR 068 GKS RANBOGAGS Ay
She mentions that they were aware of the potentially lemdome nature of the diligent

search requirements at the outset of the project, but say they saw it as challenge, talking
F62dzi | RSUSNX¥YAYFGAZ2Y (G2 WgAYyQ Ay O2YLX SGAy3

GL GKAY1l AG O2YSa R2g0Y edadwelids HAlYbu kiloW withouth & Y I a &
GKFd NBaz2f @S ¢S ¢g2dzf RyQi KIF@S o6SSy lofS G2 R
gSyl 2y Xeéz2dz 1y26 o6KSY ¢S 6SNBE FANRG G2fR | 02

K2¢g 2y SENIOK INB ¢S 3J2Ay3 G2 YlIylr3S GKAaKE

For Callaghan, even with the help of a volunteer, the diligent searching took longer than

expected

L RARYQUO NBFtATS 2daAald K2g YdzOK wiAYS Al s2d
end of it the amount of time estimated we need for it was quitadequate. And what |

NEFt AT SR Ad 0S5O0FdaAS Lldngl ayQli Fot$S G2 350 $0S
The impression gained from interviewees is that the diligent search requirements of the

license scheme and Directive are highly resource intensive and time consuming. The larger
organisations interviewed obviously have more experience and forehand knowledge of the
requirements of diligent searches in general as part of their digitisation activities, for smaller
2NBFYyAal GA2ya &adzOK & /[ Fffl 3&dedryshalléngig. RA f A 3 S
But we also see that for larger organisations, the need to undertake diligence on a large

number of works is not practical, and sometimes a futile effort, as they know there is little

chance of locating the right holder, but theylskiave to go through the motions to meet

the requirements of the directive, reducing it to a box ticking exercise. As a result,

organisations are relying on a risk managed approach, and feel assured in doing so by the

lack of response rate. However, thigay not be an appropriate approach for some

organisations as Callaghan highlights. Also, it seems problematic that the requirements for

the directive are also more stringent than the level of diligence that cultural heritage

organisations would conduct faheir own purposes, when digitising material. The issue of

diligence was also major factor raised in the survey and the findings from that regarding the

lack of clarity over what constitutes a diligent search reflected in interviewees responses.

The inteviewees make clear that diligence is a costly and time consuming and sometimes

futile exercise that impacts heavily on organisations ability to make material available.
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Theme 6Use of a third party and crowdsourcing

Interviewees were asked whether thevould consider using a crowdsourcing platform such
as EnDOW, to assistin the completion of diligent search.

Callaghan notes that the main issue with using an organisation such as the ACLS is the cost,
an issue also raised by B who statesthatfozhB I yA al G§A2y Al ¢2dAZ Ry Qi
unless dealt with all material rather than just orphan works:

G{2> L fA71S-LOKNS & RSIA V2F [HofIKANR R2 AlGXE 6S 62
money, if it was only doing the diligent searches framorphan works exception

LISNBR LISOG A BS¢

In terms of using crowdsourcing projects such as EnDOW, he expresses concern about issues

of legal, he says:

G¢KS LIN2ofSY G2 |y SEGSYd L KIS 6AGK 9y5h?
crowdsourcing can bfantastic for a lot of things, but where there is a certain amount of

legal liability | and certainly other people in the library have concerns that where our legal

liabilities and obligations are being dealt with by volunteers and in a crowdsourced manner
GKSe YAIKEG y2iG 6S R2yS gAGK (GKS ({AYyR 2F Nx32

Shaw mentions that the BFI are an associate partner on EnDOW the project and she is on

0KS I ROAA2NE LI yStod 5SaONAROAYT GKS ARSEF 06SKA
ambition for thisplatform is that cultural heritage institutions across the EU can use itto do
RAfAISYlG aSIHNDKéd b2idAy3d (GKIFIG GKS LIN22SOG Aa
use it on the BFIs next digitisation project but notes that her main concerowdd harness

YR Sy3aFr3S gA0K GKS WONRGURQI gAGK {KI g al e&ay
potential enthusiasts who might be willing to engage:

arFryR AdQa 2yS 2F (GKS (dKAy3aa (GKFd 2yS 2F yveé C
she came aoss loads of blogs sites and specialist forums, she would join in and ask things,

a2 GKSNB Aa RSFTAyYyAGSte e2dz (y26> 0GKSNB | NB S
K2g G2 3S0 Ay (2dzOK gA0GK GKSY®E

In terms of crowdsourcing and third parties ks talks of using the Museums Copyright

Group Forum as source for further information saying:

GAdUa OSNBE OSNE 3I22R a2YSGAyYSa (GKS [[dSNASa |
AL Ny 2FF I 6K2tS RSolFGS>Y odzicekaingada | OSNE @S
international members on there and Hong Kong, certainly Sidney, parts of America, so we

FSSt a GK2dAK 6SQ@S 320 AYGSNYylFr A2yttt NBIF OK

The use of a third party, such as ACLS, company to conduct diligent search, wold clearly be a
question of money and resources as noted by B and Callaghan. On the other hand, it is also
clear that CHIs can use informal or séorimal means in terms of professional networks,

such as the ones mentioned by Horrocks to try and trace rights holders. Sucttiagra

would obviously only be helpful for limited works and in circumstances when other options
have been exhausted. Most respondents seemed open to the use of crowdsourcing, but
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some were understandably cautious, and one raised the question of ensuranghes were
legal. The other drawbacks identified were the recruitment or selection of the crowd and
the need to verify the searches raising the question of whether it is more efficient to keep
the work in house.

He also refers to the impact Brexithaving and will have at an individual level:

GAGK . NBEAGZ ¢S KI @S t2G4a 2F O2fftSIk3d2Sa KSN
course, a lot of courier stuff we need free passage of artworks and people, there are lots of

very pressing questions.

For Callaghan, one knock on effect of Brexit was felt in terms of the devaluation of the
pound impacting on the funding available for her project she notes that when she joined
Conway Hall:

GGKSNB gl a I OSNIIFAY | Y2dzyside fordiyigsgtisrebutT 2 NJ ( K S
because of the Brexit vote and the value of the pound dropped which had an effect on our
FoAfAGeE G2 LI @& F2NJ OSNIIAY 20KSNJ GKAy3Ias a2z

Asked about the impact on use of the Directive Henstamks that the schemes will likely

remain as they are saying:

G!'yR GKS 20KSNJ 0KAy3 200A2dzateé Aazr gAGK dza Ffyzald
schemes will want to still be compatible with the rest of Europe, so whatever th@rghhn Works
5ANBOGAGS alea AdUa adAftt 3F2Ay3a (2 AyTFtdsSyOoS oKl
Obviously, with Brexit it is hard to know what is going happen, but clearly it poses massive
uncertainty for the cultural heritage sector aadhard Brexit could potentially.

Theme 7Finance

Finance was clearly an issue to all interviewees. Horrocks stated that he believes finance is a
bigger barrier than copyright. Callaghan spoke about how currency fluctuations affected her
project. Whatis clear is that money is anissue for all organisations regardless of their size.

For most of the respondents the use of the costlier license scheme represents less value for
money and return in investment meaning its less likely to be adopted by moahismtions.

la | Syaklg aleéeQay

GoKFEG S R2yUG gLyl G2 R2 Aa Ay@dSad GKS Y2yS
shortterm licence that you don't have confidence will last and then it will have to take

R2oY D¢

And as illustrated by comments froall respondents funding clearly impacts upon an
2NBFYAal dA2yaQ oAt AGE G2 YIS YFGSNALFE | @I A
is also clear that the need to undertake clearance and diligence are costly activities. | would
suggest that thes two factors are closely linked.
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Conclusions and Recommendations

6.1: Conclusions

This is one of the few studies to date to consider the effectiveness of the current orphan
g2N) a tSaAatldAazy 2F (GKS ! YO L implangntatichdzi (2 R
of the EU Orphan Works Directive and the IPOs orphan works license scheme have been in
enabling the mass digitization of orphan works, by UK cultural heritage. As it has
demonstrated the current legislation is ineffective at enabling the sndigitization of

orphan works. Although the Directive has been adopted by several cultural heritage
institutions in the UK, to date only a fraction of the estimated 50 million orphan works in the
collections of UK cultural heritage organisations have beade available. It has also
demonstrated that while orphan works are a significant issue for many cultural heritage
institutions, they are part of the wider issue of the costs of rights clearance and funding for
digitisation.

While the Orphan Works Dirage succeeds in its aim of providing a mechanism for cultural
heritage institutions to make orphan works legally available online the costs involved in
conducting due diligence are clearly a barrier to its adoption. As this research shows the
need to condat a diligent search for each individual work, imposes a significant burden on
cultural heritage institutions in terms of material and labour costs, which hinders the ability
of organisations to make works in their collections availaRkeducing or claging the
requirements of diligent search would make it easier for chis to make orphan works
available under both schemes.

Similarly, the IPO orphan works license scheme, suffers from the same difficulty in its
requirement that users undertake a diligent search for each work, while also imposing
additional costs, interms of license and administration fees. Furthermore, aseless

shown, the license scheme offers less coverage for greater cost than the directive, making it
less attractive to cultural heritage organisations seeking to ensure they are seento be
making the best use of their public funds. Additionally, the lerajtthe license can be seen

as a deterrent to many cultural heritage organisations, wishing to make their collections
available online in perpetuity As has been seen the directive contains numerous provisions
that are either not clearly defined, or do hprovide further guidance, leaving cultural
heritage institutions to attempt to grapple with questions of legal certainty, unsure of where
to turn for advice Unsurprisingly, due the more limited nature and added the uptake of the
license scheme amongstiltural heritage organisations is equally low.

While the use of crowdsourcing to conduct diligent search has potential for reducing costs

and making diligent search for orphan works more sustainattepughthere are still

guestionsabout how toensurethe legality of such searches that need to be resolved. The
5ANBOGAGS YIF1Sa OfSIFENIGKFEG /71 LQa FNB NBaLRya
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the question & how to ensure all searches are legal without creating more or duplicate

work for organisations making use of this approach. Furthermore, it is not clear how the
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system will operate in terms of the recruitment of crowds and verification of the accuracy of
the searches completed by members of the crowd. There is also a question of whether
members of the crowd will have the necessary skills and access to specialized sources
necessary to conduct a suitably diligent search.

Finally, the interface to the IPOplran works license scheme, been cited as a further barrier
to effective use of the scheme, by several of the organisations surveyed. In particular the
language used in the application process and the lack of a facility to license more than 30
works are see as a hindrance by potential users. After three years of operation the
schemes usage is far below its stated aims with only 735 works being licensed to date.
Overall the scheme appears geared more towards individual and sl users, rather
than masdgligitisation and barring a major shift in the way it operates is likely to remain
unused by the majority of cultural heritage organisations seeking to undertake mass
digitization of orphan works, in its present configuration. Despite, this the schemddshou
still be commended for providing an alternative means of utilizing works that would
otherwise remain locked away unseen. More flexible licensing options foicaommercial
mass use by cultural heritage organisations could be a means of increasingdke,uput it

is unlikely this could provide greater benefit than the directive already provides.

The use of a risk managed approach has proven to be a more effective means of providing
greater access to orphan works and other materials that would ptowecostly to clear

rights for. While it may prove suitable for many organisations it has been shown that it is
not appropriate for all, therefore a range of solutions should continue to be made available.
Those organisations that use such an approach sheek to share their experiences

through existing forums and offer guidance to other organisations seeking to embark on
such an approachAnd even where organisations adopt such an approach, as we have seen,
it may only be appropriate for certain collecati®, therefore highlighting the need for a

range of solutions.

Onesuch solution may be the use of Extended Collective Licensing, which was the second

most solution among surveyed organisations after reducing the requirements of diligent

search. However,otdate the use of Extended Collective Licensing in the UK is untested, with

only one application, from the CLA, to run an extended collective licensing scheme to date.

LT GKS /[!'Q& FLILX AOFrGA2Yy Aa &4dz00Saa¥Fdd GKSy
encourage further applications. Furthermore, there is still a question of whether ECL can

provide significant savings over the current schemes. For while it may eliminate the costs of
diligent search, there is still the question of the cost of licensimgnigins to be seen

whether the costs of licensing, especially for low value out of commerce works, represents

better value than the cost of diligent search.

The impact of Brexit has yet to be fully revealed, although as we have seen in some cases it
hasalready impacted upon the activities of cultural heritage organisatigittough, Britain

leaving the EU may provide an opportunity for Copyright reform, itis likely at present that

GKS 'Y gAff 0S NBIldZANBR GRf ¥BYdhingFe 32YS F2N
mayjority of our laws are likely to mirror those of the EU. Therefore, it appears that we are

unlikely to see any substantial copyright reform within the next couple of years.
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6.2 Recommendations

Although it is unlikely that the burden of djent search will be relaxed by the EU, there is

an opportunity to clarify what is the meaning of diligent search. As this research has
highlighted the lack of a precise definition is a major impediment to the adoption of the EU
exception. Therefore, it iecommended that the issue be addressed to either a more

precise definition of what constitutes a diligent search. Failing that, clear examples of
successful and valid diligent search should be provided as exemplars. The guidelines should
also be clarifieo make clear to what extent organisations are required to pursue a line of
enquiry, when faced with sources that are difficult to access, especially with regard to

offline sources and subscription only resources.

While Brexit may mean we continue to ak to EU rules for the purposes of securing, the
IPO should take the opportunity of investigating what changes can be implemented to
current orphan works and copyright legislation to free up the blockagtherigitisationof
orphan works

ltisalsorec§ YSYRSR GKFG | F2Nizy 6S aSiddzl 2 Ftt29
other information regarding diligent searches for either the directive or license scheme.

Although such structures already exist in the form of -M&@ lists, this could be expded

or built upon to provide a more formal forum, run in partnership with the IPO or EnDOW.

With regard to unpublished works itis clear that the current rules on duration are

hampering the ability of cultural heritage organisations to make such workisade,

GKSNBEoe ONBlIUKZFASOW2EKSNEPaNED]l Al Aa NBO2YYS
copyright be harmonized for all works and the 2039 rule be abolished, thereby providing

CHls more freedom to digitize such works, whether orphaned or not.
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Reflection

The topic of this dissertation was not my original idea, when 1 first started thinking about
possible dissertation topics at the end of the figetar;| had an idea for doing something on
the history of printing, a topic | had been interested in after writing about it for one of my
firstassignments. | even spent time exploring the book history section at Senate House
Library, exploring the various books on print history. As history unddugte | was clearly
drawn to the historical aspects of the course. So how did | end up writing about orphan
works?

Well the genesis of this project stems from an assignment written for the module
Information Law and Policy which examined how fit for purpose current UK Copyright law
was from the perspective of a Library and Information Professional. Whilst researching that
assignment | learnt about orphan works and the problems they godéoraries and
archivesand thought it would make better researchopic for a dissertationThe study

would provide me an opportunity to conduct a mix of qualitative and quantitative nesea
YR GKS NBOSYyd ylFaGdaNBE 2F 2NLKIFYy @g2N)a fS3araf
approach, presents an opportunity to contribute to a still developing area of research. |
immediately thought of doing a surveynd after discussing with a frie decided that these
could be supplemented with interviews. After, talkingmy tutor and supervisor Dr Lyn
Robinson | felt confident that this would make a suitable topic for a dissertation.

' YVF2NLdzyF GStex L OFYS R2¢6y 6AGK | @GANHza 2dza i
the chance to complete an initial literature review. Fortunately, my topic ag®oved, and

my tutor advised me to continue with my literature review, which | pgifstid as a series of

blogs. | found blogging about the topic helpful as means of focussirtige topic and was

spurred on by some excellent blogs by fellow classmates about their dissertation. When |

first started on this topic | thought that there wasimited amount of research on the

subject of orphan works, however over time | discovered there was considerable amounts

of literature, more than can be done justice too in the space avail#@id | probably have

enough material for at least another chaptd-or reasons of space and time | tried to

restrict myself to focussing on UK and EU orphan works, and largely left out material on

American approaches to orphan works. As with any project it can be easy to get

In particular, research by CREATe, UnitiediGlasgow and the EnDOW project have
produced a considerable body of work surrounding diligent search, and | ended up
attending aone-day symposium on orphan works in June, which led me to meet Annabelle
Shaw who | went on to interview for this projécin terms of challenges, motivation has
been a challenge at times, particularly in the run up to Christmad the combination of
ADHD and anxiety proved both helpful and detrimental to my concertation levels at times.
Also,my time management skillsashed with my desire to produce a materough

literature review, which | decided | needed to beef up late into the last month of the
project, meant everything came down to the wire.
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In terms of interesting aspects, | found the interviews quite enjoyailpl@ not as nerve
racking once | got goin@verall it was a valuable experience, althougtving said that the
process of transcribing by hand was long and tedious, especially as | discaedrad
talked for quite longln terms of reflecting on aspectisat could have been improved, in
writing up my survey results | found myself thinking of better or alternative questions. |
attempted to use SPSS but found it easier to use Excel.

The topic has definitely expanded my knowledge of copyright and the psaufes
digitisation. And as | mentioned there were plenty of aspects that could easily form an
entirely different dissertation. | enjoyed exploring the topic and maybe it will lead to some
interesting jobs in the future.
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http://www.wipo.int/wipolex/en/details.jsp?id=16090

Republic of Korea
Pmm | -Copyright Act (Act Nat32 of January 28, 1957, as amended up to Act No. 14634
of March 21, 201 7http://www.wipo.int/wipolex/en/details.jsp?id=16953

Switzerland
CC 231.1 Federal Act of 9 October 1992 on Copyright and Related Rights
https://www.admin.ch/opc/en/classifieecompilation/19920251/index.html

United States
Title 170f the United States Codenttps://www.copyright.gov/title17

S.2913 Shawn Bentley Orphan Works Act of 2008tps://www.congress.gov/bill/110th
congress/senatdill/2913

UK Legislation
Copyright, Designs and Patents Act 1988s://www.leqgislation.gov.uk/ukpga/1988/48/

Enterprise and Regulatory Reform Act 2013
https://www.legislation.gov.uk/ukpga/2013/24/contents
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http://laws-lois.justice.gc.ca/eng/acts/C-42/FullText.html
https://www.gesetze-im-internet.de/englisch_urhg/index.html
https://www.gesetze-im-internet.de/englisch_urhg/index.html
http://www.wipo.int/wipolex/en/details.jsp?id=11840
http://wetten.overheid.nl/BWBR0001886/2017-09-01
http://www.wipo.int/wipolex/en/details.jsp?id=16090
http://www.wipo.int/wipolex/en/details.jsp?id=16953
https://www.admin.ch/opc/en/classified-compilation/19920251/index.html
https://www.copyright.gov/title17
https://www.congress.gov/bill/110th-congress/senate-bill/2913
https://www.congress.gov/bill/110th-congress/senate-bill/2913
https://www.legislation.gov.uk/ukpga/1988/48/
https://www.legislation.gov.uk/ukpga/2013/24/contents

The Copyright and Rights in Performances (Certain Permitted Uses of Orphan Works)
Reguhtions 2014https://www.legislation.gov.uk/uksi/2014/2861/

The Copyright and Rights in Performances (Extended Collective Licensing) Regulations 2014
https ://www.legislation.gov.uk/uksi/2014/2588/

The Copyright and Rights in Performances (Licensing of Orphan Works) Regulations 2014
https://www.legislation.gov.uk/uki/2014/2863

EU Legislation and Directives

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information saciety
http://eur -lex.europa.eu/legatontent/EN/LSU/?uri=celex:32001L0029

Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006
on services in the internal markethttp://eur -lex.europa.eu/legal
content/EN/TXT/?uri=celex%3A32006L0123

Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on
certain permited uses of orphan workshttp://eur -lex.europa.eu/legal
content/EN/TXT/?uri=celex%3A32012L.0028

International Treaties and Agreements
Berne Convention for the Proteoti of Literary and Artistic Works of September 9, 1886
http://mww.wipo.int/treaties/en/text.jsp?file id=283698

TRIPS Agreementittps://www.wto.org/english/tratop _e/trips _e/intel2_e.htm

WIPO Performances and Phonograms Tre&typ://www.wipo.int/treaties/en/ip/wppt/
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Appendix OneProposal
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Working Title

Abandoned and forsaken: An analysis of the impact of current orphan works
legislation on UK Cultural Heritage Institutions

A dissertation proposal by Thomas Ash

Introduction

Since the 1990s Libraries have been undertaking digitisation projects with the intention of
preserving and making available materials in their collecti8ssle & Muir, (2002)efine

digitization as

othe conversion of any type of original, be it paper, photographic prints or slides, three
dimensional objects or movinmages into a digital formak €

Gh¥ + NBLINBaSyilalFGAdS &l YLXS 2F mnn 062214a Lz
Library found 31 per cent were orphan works. Many of them have no commercial value, and
possibly never had, so their owners had no incentio keep track of their rights.

Nevertheless, may obscure, eot-print tomes cannot legally be digitised without the
permissionofthelondg 2 &G O2LRNAIKG 26y SNBRDPE O[ F dzZNA I G H

Mass digitization is commonly conceived of as the conversion of copyugrks in digital
format on an industrial scale. It has recently become prominent asttieity by which
books, journals, photagphs, sound recordings, andnfis ae digitized in bulk to feature in
the collections of online archives, repositoriegital libraries, search engines, and data
aggregators.

(Borghi & Karapapa, 2013)
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Aims and Objectives

The aim of this project is to determine whether the current orphan works UK legislation
scheme, has helped or hindered UK Cultural Heritage Institutions in their use of orphan
works and how it could be improved.

It will seek to answer the followinguestions,

1 What difficulties have institutions experienced the in determining the rights of items
in their collection?

1 What are the difficulties in determining the rights status of works?

1 Has the current legislation made it easier for libraries to use amplvorks in their
collections?

1 What works well about the current legislation and licensing scheme?

1 2KFEG R2SayQi ¢2N)] 6StfK

T 126 O2dd R GKS OdNNByd fS3aratlridiAazy oS AYLM

provide access to orphan works in their colieos?

Scope and Definition

This study is restricted to the impact of UK legislation, including the implementatfitre
EU Directive 2012/28/EU the orphan works directive and the IPO orphan works license
scheme.

Context / Literature Review

& 5 A 3 bnieApantsithe horizon of creative possibilities and in doing so puts pressure on
the viability of and applicability of legal regimes that were constructed for an analogue
G2NI RPE o0t 2NARFYZ HAmMpDU

Nowhere is the problem of Copyright more evident than in pineblem of orphan works.

Digital technology has enabled cultural heritage institutions to begin realizing the dream of
the universal library, by allowing them to digitize their collections and make available online.
Mass digitization, rapid improvements technology mean that, libraries and other heritage
institutions can create high resolution digital facsimiles of works in their collections at low
costs, giving new life to many works which would otherwise have remained confined to the
shelves of tempetare controlled vaults in national libraries and memory institutions.
However, one category of works, has proved to be a large obstacle to the realization of such
projects, causing what Librariatscalll W8 § & dzZNE  .@EoHe@)09)OBphad Q

% 2 NJ a&crehtixBvorlis or performances that are subject to copyridike a diary,

photograph, film or piece of musid¢or which one or more of the right holders is either
unknown @ cannot be found Intéllectual Property Office, no date)
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As these are works that are still withtopyright, libraries are unable to digitize them as
they have been unable to obtain clearance M@dy Q015) puts it:

a Xillions of minor but interestingvorks are copyright zombies: even though they are no
longer available commercially, and may not even have an obvious owner, it is not possible to
give new life by putting them online because that would represent a copyright
AYFNRYIASYSyide

Highlighting thescale of the problem, the British Library estimated that of a representative
sample of 140 books published between 1870 and 2010, 31 per cent were orphan works.

dalye 2F (GKSY KIFI@S y2 O2YYSNDAIE @l fdsS:E | yR
incentive to keep track of their rights. Nevertheless, many obscure,obgtrint tomes

cannot legally be digitised without the permission of the ldn@ & & O2 LB NA IKG 24y S
(Lauriat, 2011)

In the UK and the EU, the problem of orphan works has been tackledkexdmesults

through legislation, in the form of the EU Orphan Works Directive(OWD) and the UK

Copyright and Rights in Performances (Certain Permitted Uses of Orphan Works)

Regulations 2014. These provide a narrow exception to allow cultural heritagetiosis

the digitize and publication of orphan works. In the UK, the Government has also introduced

'y 2NLIKIFIY g2N)a fAOSyaAyas [ RYAYAAUGSNBRI o6&
enables users of orphan works to apply for a license to use saikdwo

Rosati (201B,732) found that UK Libraries that wish to digitise an orphan book and make it
available for download by users would need to apply for a license to cover the download

din such instances (as will be in most situations) itis likelythigtnstitution would be

advised to seek and obtain a licence prior to the use of the orphan works. Although strictly
speaking a licence would be only needed to cover the distribution of the works

(downloading), this might be sought also for the makingikable of the work, so to reduce

GKS NAa|l 2F AYFNAYIAYIT GKANR LI NIASEQ NARIKGA

In both instances, whether applying for license or relying on the exception users are
required to complete of a diligent search for an author or rights owner. The main problem
posed by this is the requirements it places on institutions for checking for existing
rightsholders, which must be carried out before the exception can be applied. Searches
must be carried out by consulting a list of prescribed sources, starting wit®tpban

Works Register. In practice, it is not clear what is the minimum requirement for a diligent
search and search entails something more akin to an exhaustive search. As Favale, Schroff
and Bertoni (2013.9) write:

GLY LINI Ol A O SEommén8ey byllegisiafionzd oS freely accessible online, even

a Diligent Search not including the consultation of such source must be considered
exhaustive and compliant with the law. In other words, a Diligent Search must be considered
as carried outn good faith if all relevant freely and easily accessible sources have been
O2yadzA G§SR¢

129



This makes the process of completing the search more laborious, time consuming and costly

for the user and is more likely to deter a potential user. Secondly as RAI46) writes

that while the UK legislation states thatiligent search must comprise a reasonable search

itis:

GXdzy OSNIIFAY G2 6KIFG SEGSYd RAtA3ISYOS A& ljda ¢
unresolved question about whether a given kva in fact orphan but settling the issue

g2dzf R 2NJ YAIKG Ay@2t @S 32Ay3 06Se@2yR (KS Lt hQ
of its power if it granted a licence to a prospective user who claimed it would be

unreasonable to have to investigate foer®

A further issue with diligent search is that many of the prescribed sources listed as required

to be searched in OWD are not publicly accessiRisearch into the availability of sources

for diligent search across three jurisdictions conducted-axale, Schroff and Bertoni,

(2015) found thajust over half of all the sources for diligent search were freely accessible

online. They foundwhile sourcedor booksand images were the most readily accessible

whereas unpublished works were much harderttace, raising implications for the ability of

/1 LQa G2 Of SFNJ2NLKFYSR g2N)ax AT GKS& | NB N
readily accessible online. Furthermore, the difficulty in accessing sources for researching
unpublished works could disoportionately affect the abilities of CHIs to make archival

works availablewhich by their nature contain a high proportion of unpublished works.

Methodology

Background research/ literature reviegwackground to current legislation, establish
opiniondcriticisms of current

An initial literature review will be conducted to establish the background to the current
issues surrounding the use of orphan works

Survey and interviews

Based upon the findings of the literature review a survey will be compiiéid the aim of
RSGSNX¥AYAYT (GKS AYLI OG 2F (GKS OdzNNBy G € S3IAaf
primarily of quantitative questions but will also include open ended questions to gather

gualitative data on the opinions of interviewees with regardsh® suitability of the current

legislation.

These responses will then be followed up in interviews with willing respondents, to further
discuss points raised from the questionnaire in more depth. Interviews will be conducted
either in person, by phone aria Skype. All interviews will be recorded and transcribed.
Survey responses will provide quantitative data, whilst interviews will give qualitative. By
combining these two datasets | hope to be able to draw conclusions that will enable me to

determine theimpact of current legislation and possibly propose potential improvements.
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Work plan
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Resources

The main resources | will require will be a laptop and recording device both of which | own.
For the background research, 1 will rely upon access to online jbliteiature and material
provided by the University library. Since the topic, | am studying focusses on aspects of UK
Copyright | will most likely make use of the Universities subscriptions to legal databases
such as Hein Online and Lexis Nexis for

Ethics
Since the questionnaire and interviews will be conducted with library professionals and

LIN22SOU YFyYylF3aISNAE L R2y QiU FYyGAOALI GS GKSNB
adults. | do not anticipate collecting any sensitive personal infagmatrom the
participants and the survey and interviews will not be conducted with persons under the

age of 18. Attached is the ethics review check list for LIS Masters dissertation projects

Ethics Review Form: LIS Masters projects

In order to ensure thaproper consideration is given to ethical issues, all students
undertaking the LIS dissertation projeniust complete this form and attach it to their
dissertation proposal. Consult your supervisor if anything in this form is unclear or
problematic. Therere two parts:

Part A: Ethics Checkligtll students must complete this part. The checklist identifies
whether the project requires ethical approval and, if so, where to apply for approval.
Students who answer 'yes' to any of question&8Lshouldconsult their supervisor, as they
may need approval from the ethics committee.

Part B: Ethics Proportionate Review Foirhis part is an application for ethical approval of

(@]

low-NA &1 NBaSlINOKe® {ddRSyita oK@y KI@PRo t¥8a&5NBR

guestion 19 in the checklist must complete this part; students who have answered 'no' to all
the questions 119 may ignore this part. The supervisor has authority to approve this
application.

Part A: Ethics Checklist

If your answer to any of the follaing questions (X 3) is YES, you must Delete as
apply to an appropriate external ethics committee for approval: appropriat
e

1. | Does your project require approval from the National Research Ethigd No
Service (NRES)? (E.g. because you are recruiting chitEippatients or
staff? If you are unsure, please check at
http://www.hra.nhs.uk/researchcommunity/beforeyou
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apply/determinewhichreview-body-approvalsare-required/)

2. | Will you recruit any participants who fall under the auspices of the | No
vc | Mental Capacity Act? (Such research needs to be approved by an
external ethics committee such as NRES or the Social Care Researg
Ethics Committee http://www.scie.org.uk/research/ethicemmittee/)

3. | Will you recruit any participants who are currently undbe auspices of| No
the Criminal Justice System, for example, but not limited to, people g
remand, prisoners and those on probation? (Such research needs to
authorised by the ethics approval system of the National Offender
Management Service.)

If your answer to any of the following questions (X218) is YES, you should Delete as
consult your supervisor, as you may need to apply to an ethics committee appropriat
approval. e

12. | Does your project involve participants who are under the age 8f 18 | No

13. | Does your project involvadults who are vulnerable because of their | No
social, psychological or medical circumstances (vulnerable adulisiy?
includes adults with cognitive and / or learning disabilities, adults wit
physical disabilities and older people.

14. | Does your project involve participants who are recruited because the No
are staff or students of City University London? Fomgpta, students
studying on a particular course or module. (If yes, approval is also
required from the Project Tutor.)

15. | Does your project involve intentional deception of participants? No

16. | Does your project involve identifiable participants taking part without | ¥egNo
their informed consent?

17. | Does your project pose a risk to participants or other individuals greg ¥egNo
than that in normal working life?

18. | Does your project pose &k to you, the researcher, greater than that | ¥egNo
normal working life?
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If your answer to the following question (19) is YES and your answer to all
guestions 1¢ 18 is NO, you must complete part B of this form.

19. | Does your project involvAuman participants? For example, as Yes
interviewees, respondents to a questionnaire or participants in
evaluation or testing.

Part B: Ethics Proportionate Review Form

If you answered YES to question 19 and NO to all questiqris8,lyou may use thigart of
the form to submit an application for a proportionate ethics review of your project. Your
dissertation project supervisor will review and approve this application.

The following questions (2@ 24) must be answered fully. Delete as
appropriat
e

20. | Will you ensure that participants taking part in your project are fully | Yes
informed about the purpose of the research?

21. | Will you ensure that participants taking part in your project are fully | Yes
informed about the procedures affecting them affecting any

information collected about them, including information about how th
data will be used, to whom it will be disclosed, and how long it will be
kept?

22. | When people agree to patrticipate in your project, will it be made cleg Yes
to them thatthey may withdraw (i.e. not participate) at any time
without any penalty?

23. | Will consent be obtained from the participants in your project, if Yes
necessary?

Consent from participants will only be necessary if you plan to gathe
LISNE2YFE REGIFRIF GBESNBRYyAa RIFGE
living person, e.g. data you collect using questionnaires, observation
interviews, computer logs. The person might be identifiable if you
record their name, username, student id, DNA, fingerprint, etc.

If YES, attach the participant information sheet(s) and consent reque|
form(s) that you will use. You must retain these for subsequent
inspection. Failure to provide the filled consent request forms will
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automatically result in withdrawal of any earliethécal approval of your
project.

To be provided later

24,

Have you made arrangements to ensure that material and/or private
information obtained from or about the participating individuals will
remain confidential?

Provide details:

To be confirmed

Yes

If the answer to the following question (25) is YES, you must provide deta Delete as

appropriat
e

25.

2Aff GKS NBaASIFNDK Ayg@g2ft gAay3a LI |
home or other noAUniversity location?

If YESprovide details of howour safety will be ensured:

Details to be confirmed

Possibly
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Appendix TwoQuestionnaire

Sample email:

Subject: Orphan works survey

Dear

My name is Thomas Ash | am currently studying for a iM&drary Science at City,
University of London.

Aspart of my studies | am undertaking a study on the impact of Orphan Works legislation
for mydissertation.

la &a2YS2yS K2 KIFI& SELSNASYOS 2F dzaray3d GKS !
invite you to participate in a short survey about your exeaces. | anticipate that it should
take nomore than1p YAy dziSa 2F &2dzNJ GAYS &2 AT &2dz |

grateful.

The link to the survey is herkttps://goo.gl/forms/ktBCwPBcLSIYI8CS2

If you would like to view the questions beforehand then they can be seen

here: https://thomasash.files.walpress.com/2017/08/orphaiworks-surveygoogle
forms.pdfand asummary of my initial findings from my research can also be found on my
blog: https://thomasash.wordpress.com/

If you have any qusions, please let me know.
Many Thanks and Kind Regards
Thomas

Msc Library Science
City, Universityof London
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Survey Questions

Completed for Thomas Ash in aid of Dissertation Research for the City, University of London
*Required

Email address *

Consent Form

| understand that Thomas Ash is collecting data in the form of an online survey for use in an
academic research project as part of his MSc City, University of London. The survey will
assist in determining the extent to which the current UKol@am Works (works whose

owner/s cannot be identified or located) legislation is effective in enabling mass digitisation
of orphan works. As part of this it will seek to understand the impact the presence orphan
works have on digitisation practices and a&ities within cultural heritage organisations.

The survey consists of 39 questions and will take around 30 minutes to complete.
| give my consent to the use of data for this purpose on the understanding that:

W All names and other material likely to identify individuals will be anonymised. The
material will be kept in secure storage at all times.
W The material may be used in future publications, both print and online.
W I know that | can at any point contact Thomatsthomas.ash@city.ac.uksing the
email address | have entered above to ask any questions and withdraw my consent
at any point after completing the survey.
Point of contact: Researcher's name and email: Thomasti#shas.ash@city.ac.uk
Supervisor's name and email: Dr Lyn RobinkdRpbinson@city.ac.uk

Departmentaddress: School of Mathematics, Computer Science & Engineering, City,
University London, Northampton, Square London, EC1V OHB

2) 1 agree with the above consent form and am happy to continue with the survey *
Tick all that apply.
W | AGREE

Information about the organization you work for:
1) What type of organisation do you represent? *
Mark only one oval.

W National Archive

W Other Archive/Records Office
W Film or audio heritage institution
W Gallery

W National Museum
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W Other type of Museum
W National Library
W HigherEducation Library or Archive
W Special or other type of library
W Other:
2) What is the size of your organisatiori®ark only one oval.

W Less than 50 employees
W 50 to 100 employees

W 100 to 500 employees
W 500 to 1000 employees
W 1000 to 5000 employees
W Don't know

About your collection(s)
3)What is the size of your collection@ark only one oval.

Less than 1000 items
1001 to 5000 items

5001 to 10,000 items
10,001 to 500,000 items
500,001 to 1 Million items
1 Million + items

Not sure

2z
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4) What types of material hagour organisation digitised or is planning to digitise?

Tick all that apply.

Books

Rare Books

Manuscripts
Newspapers/Magazines
Other printed materials
Microfilms

Maps/Plans

Photographs

Other still image materials
2D Visual artworks

3D Artworks

Music

Soundrecordings

Film

Other AudieVisual material

sz

Copyright and your organization
5) Please indicate what percentage of your collection you know or estimate to be Orphan

Works?Mark only one oval.

Less than 5%
5-10%
11-20%
21-30%
31-40%
41-50%
51-60%
61-70%
71-80%
81-90%
91-100%
Don't Know
6) Does your organisation have a Copyright policy or internal regulation related to

2z

Copyright?Mark only one oval.

W Yes

W No

W Not sure
7) Does your organisation have a specific person in charge of dealimly copyrightissues
in particular? Mark only one oval.

139



W Yes
W No
W Not sure
8) Please indicate your degree of familiarity with the following aspects of Copyright?

Tick all that apply.

Copyright law  Copyright Copyright Copyright Rights
in general issues exceptions issues and  clearance
relating to legislation
digitisation relating to

orphan works

No
knowledge or
awareness

Little
knowledge or
awareness

Some
knowledge or
awareness

High level of
knowledgeor
awareness

9)Has the presence of kCopyright material in your collections ever impacted upon a
planned digitisation project? I60,please indicate in what way: Tick all that apply.

W Project abandoned

W Copyrighted materiatemoved, and only public domain material digitised

W Copyright material digitised but not made available

W Rights clearance undertaken and only cleared material digitised and made available
W All material digitised and made available using a risk managed / takedowtegstra

W No Impact

W Other:

Barriers to digitisation
10) Which of the following approaches best describes your organisations approach to
digitisation: Mark only one oval.

W Only digitises material that is out of Copyright
W Only digitises materials where the orgaai®n or its partners hold the Copyright
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W Is willing to digitise in Copyright material where the majority of rights are held by a
single rights holder
W Is willing to digitise in Copyright material with multiple rights holders
11) What are the main reasons it prevent your organisation from digitising orphaned
andother material in your collections7Tick all that apply.

Lack of funding for digitisation activities

Lack of staffing for digitisation activities

Lack of knowledge about Copyright and orphan works

Length of time required to locate and correspond with rights holders
Staff costs of locating and corresponding with rights holders

Other costs involved in locating and corresponding with rights holders
Other

=z

TheOrphan Works Directive
12)Has your organision ever digitised orphan works material under the Orphan Works
exception? Mark only one oval.
W Yes
W No
W Not aware of the exception
13)If yes please provide a brief description of the project and a url if available:

Reasons for not using the HEkception
14)If you have not digitised Orphan Works using the exception, please indicate the
reasons whyTick all that apply.

Used the Orphan Works License Scheme instead
Complexity of diligent search requirements

Lack of guidance on conducting diligeetarch

Cost of performing diligent search (in terms of staffing)

Cost of performing diligent search (netaff)

Length of time required to conduct diligent search
Restrictedness of sources needed to conduct diligent search
Lack of knowledge about orphan vis or copyright

Orphaned material in collection not covered by scope of exception (e.g.-sione
images)

Other:

2z

=

Orphan Works Licensing Scheme
15)Have you ever made orphan material in your collection available using the IPO Orphan
Works Licensing scime?Mark only one oval.
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W Yes

W No

W Not aware of the license scheme
W Other

Reasons for not using the Orphan Works Licensing Scheme
16) If you have not used the Orphan Works License scheme to digitise orphaned material
in your collections, please indicate theasons why: Tick all that apply.

Used the Orphan Works exception instead
Complexity of diligent search requirements

Cost of licensing to high

Length of license insufficient

Length of time required to conduct diligent search
Administrative and staffingosts too high

Lack of knowledge about orphan works or copyright
Unsuitability of scheme for mass digitisation

Rights holder located during diligent search

Scope of license insufficient (i.e.

Other:

17) If yes please explain the reasons why you chose tsdp

sz

Reasons for not using the License Scheme
18) If you are aware of the Orphan Works License Scheme but haven't made use of it
please indicate why: Tick all that apply

Used EU directive

Cost of licensing to high

Rights holder located during diligesearch

Administrative and staffing costs too high

Length of license insufficient

Lack of publicly available sources for diligent search
Length of time required to correspond with rights holder
Other:

19) What would make you more likely to use the licenseteeme?

sz
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For organisations not using the exception or the license
20) If you have digitised orphaned material but haven't used either the EU exception or
the UK licensing scheme how have you made them avail&dlek all that apply
W Online using a riskanaged approach and takedown policy
W Made them available via standalone terminal
W Using another Copyright exception (please say which)
W Other:
Further comments:

Estimated costs
For a recent digitisation project please indicate:

21) Name of the project

22) Total number of items included in the project

23) Estimated time (staff hours) spent searching for rights holders

24) Estimated cost (nostaff) of obtaining rights clearance (including any fees paid for
access to norpublic databases/ sources whilst seching forrights holderg

25) Percentage of works found to be orphaned after diligent search/rights clearance

26) Percentage of works found to be in public domain after diligent search/rights
clearance

27) Percentage of works registered under UK IBphan Works licensing scheme

28) The number of takedown requests

29) The number of works where permission to digitise was denied following
correspondence with the rights holder

30) Overall cost of the project (if not known please estimate)

31) Any futher comments
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32) Does your organisation have a takedown policy for orphan material?
W Yes
W No

Solutions

33) Which of the following would make it easier for your organisation to digitise orphan
works in your collection Tick all that apply.

Reduced costkr licensing

Less complex requirements for diligent search

Ability to use employ a third party to conduct diligent search / rights clearance
A mandatory exception

Shorter copyright term

An extended collective license for orphan works

Further guidance orraining in Copyright

Other:

Follow up and further contacts

2z

37) Would you be willing to take partin a follow up interview to discuss yairswers?

Mark only one oval.
W Yes
W No
38) Please provide any alternative contact details if needed:

39) Do you know o&nyone else who would be willing to take partin this survey (please
provide details)
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Appendix Foulnterview Questions
Thomas Ash City University

Title of Study: How effective is current orphan works legislation in enabling the mass
digitization ofsuch works by UK Cultural Heritage institutions?
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The questions are intended as a guide for a semictured interview, not all questions may
be relevant to the interviewee and follow up questions may be asked where appropriate.

[1]: Please introduce yourself and give a brief description of your role

[2: ¢KS GSNY auniK OSyiddaNE o6fl O]l K2t Sé¢ KI
particulaty orphan works, from the 20th century in online collections. Are you familiar with
that term and how has it manifested itself in relation to your online collections?

[3]: How does your organisation go about selecting material for digitization?

[4]: How doyou determine the rights status of the material that you select for
digitization? Does the rights status of materials play a part in the selection?

[5]: Has the presence of orphan works affected your plans for digitization, for example
have you removed #m? Ormade them available through

Questions relating to the Orphan Works Directive

[6]: The UK introduced the EU orphan works exception in 2014 has this made any
difference to your approach to making orphan works available?

[7]:  What has been experiena# using the Orphan Works Directive?
What aspects of the process work well and what areas could be improved?

[8]:  What is your opinion on the suitability of the EU OW Directive for enabling mass
digitization?

Questions relating to the Orphan Works Licging Scheme

[9]: What is your opinion of the value of IPO orphan works licensing scheme?
[10]: Have you used the scheme and if so what was your experience of it?
What aspects of the process work well and what areas could be improved

[11]: Why do you thik there has been such limited uptake of the IPO License scheme,
what changes could be made to increase the uptake?
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Risk Management

[12]: How would you describe your organisations appetite for risk in relation to the use of
orphan works?

[13]: Have you used risk managed approach for making orphan works available online?
Do you consider this approach more suitable to your needs?

[14]: Do you consider works for which no response is received from the ryhter
orphaned?

Diligent Search

[15]: Do youagree that the burden of diligent search is too high?

What are the main issues for you surrounding the diligent search process?
For example, costs (staff/nestaff), time, lack of guidance

[16]: Would the use of a third party or independent body tandact diligent search for
identified orphan works be a viable solution to the reducing the burden of diligent search?

Alternatives solutions

[17]: What is your opinion of Extended Collective Licensing as a viable solution to the issue
of orphan works?

[18]: Do you agree that, the orphan works issue, is a symptom of the wider issue of an
efficient mechanism for clearing rights for cultural heritage digitization?

[19]: Would you be in favour of a revised or new exception enabling the mass digitization
andcommunication to the public of library and archive held content

[20]: Do you think that Brexit will make it harder to achieve an effective cbmsder
solution to the mass digitization of cultural heritage collections?

[21]: Do you have any further caments or is there anything you would like to ask me?

Thank you for your time, once the interview has been transcribed | will send you a copy for
approval
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