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Abstract 
The purpose of this study is to explore whether the current UK legislation on orphan works, 

in the form of an EU exception and an orphan works license scheme, is effective in enabling 

the mass digitization of orphan works by cultural heritage organisations. The research 

covers the barriers faced by cultural heritage organisations wishing to digitize orphan works, 

the scale of the orphan works problem, the approach taken to orphan works prior to the 

introduction of the legislation, and the nature of the diligent search requirements of the 

directive and license scheme. The project uses a mixed methods approach to conduct 

primary research that explores the extent of adoption of the orphan works schemes 

amongst cultural heritage organisations.  

Methodology 
A survey was sent to UK cultural heritage institutions asking them to detail their experiences of digitising 

orphan works and use of the new legislation. It also sought to identify what barriers existed to the use of 

the orphan works schemes legislation and what aspects of the legislation cultural heritage organisations 

felt could be changed to help them digitise orphan works. The survey was supplemented with interviews 

with five survey respondents. 

Findings  

The study shows that neither scheme has been widely adopted amongst UK cultural 

heritage organisations with the majority of organisations taking a risk managed approach to 

digitisation of orphan works. It finds that the requirements for diligent search are a key 

barrier to the adoption and use of the schemes. It also shows that the cost of clearing rights, 

diligent search and licensing are a significant obstacle, reflecting previous research in this 

area. 

Research limitations  

The survey was limited to the UK Cultural Heritage Institutions, and the overall sample size 

was small. A future study could include views from the Intellectual Property Office and 

professional bodies such as CILIP. 

Originality 

This is the first mixed methods study into orphan works, since the introduction of the 

current legislation. It presents a mix of qualitative and quantitative data, which could be 

built upon in future studies.    
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I: Introduction 
This dissertation aims to explore the effectiveness of recent legislative solutions to the 

problem of orphan works defined as works for which the copyright holder cannot be found 

after a diligent search. 

 

The rise of digital technology has made it possible for cultural heritage institutions, such as 

libraries, archives, museums and galleries to digitize and make available online works from 

their collections, that otherwise may have remained hidden away from view to anybody but 

the most intrepid researchers and scholars. However, for cultural heritage organisations 

engaged in the mass digitization and online dissemination of their collections orphan works 

constitute a major obstacle. Although such institutions own physical copies of protected 

works, to digitize and make them available online permission must be obtained from the 

right holder. However, if the right holder cannot be identified or located then the work 

cannot be digitized and made available online, without infringing copyright. Thus, cultural 

heritage institutions face an impossible choice of either making the works available without 

permission, thereby risking a damaging claim of copyright infringement, or not using those 

works, thus depriving ǳǎŜǊǎΩ access to culturally valuable works, which could inspire future 

creativity.   

 

To address the problem faced by libraries, archives, museums and galleries wishing to 

digitize and make available online orphan works in their collection, two legal mechanism 

have been devised and introduced into UK law in 2014. The first Directive 2012/28/EU of 

the European Parliament and of the Council of 25 October 2012 on certain permitted uses 

of orphan works, allows publicly accessible cultural heritage institutions to digitise and make 

available online orphan works from their collections for non-commercial purposes. The 

second a UK Orphan Works Licensing scheme, allows users, including individuals, to 

purchase a license for commercial and non-commercial uses. Both schemes require the user 

to conduct a diligent search for the right holder.  

 

This dissertation seeks to examine the problems faced by cultural heritage institutions (CHIs) 

in making orphan works from their collections available online, and whether the recent 

legislative changes have been effective in enabling UK cultural heritage institutions to 

digitize and make available. The recent nature of orphan works legislation and the 

ǳƴƛǉǳŜƴŜǎǎ ƻŦ ǘƘŜ ¦YΩǎ ǘǿƛƴ ǘǊŀŎƪ ŀǇǇǊƻŀŎƘΣ ǇǊŜǎŜƴǘs an opportunity to contribute to a still 

developing area of research, and as Callaghan (2017, 254) notes in the conclusion to her 

study of the recent orphan works legislation:  

άƛǘ ǿƻǳƭŘ ōŜ recommended to undertake a more comprehensive and rigorous study in this 

ŀǊŜŀΦέ 

II: Research Aims and Objectives 

The overall aim of this study is to assess whether the current UK legislative responses to the 

problem of orphan works have been effective in enabling the mass digitization of such 

works by UK Cultural Heritage institutions.  
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It will seek to answer the following questions: 

1. How has the presence of orphan works in the collections of cultural heritage 

organisations impacted upon their digitisation plans? 

2. How widespread is the adoption of the schemes by UK cultural heritage institutions? 

3. Has the current legislation made it easier for UK cultural heritage institutions to 

digitise and make available online orphan works in their collections? 

4. What are the biggest barriers to the use of either scheme by UK cultural heritage 

institutions? 

5. If organisations have not used the directive or the license scheme how have they 

made orphan works in their collections available online? 

6. What changes could be made to the current legislation to make it easier for cultural 

heritage institutions to digitise and make available online orphan works in their 

collections?  

III: Research Methods 

This dissertation took a mixed methods approach to answer the research questions above. 

In order to gather information from a wide range of cultural heritage organisations use of 

orphan works and orphan works legislation an online survey was developed and delivered 

using Google forms. The results of the survey can be found in chapter four, and the 

appendix includes a copy of the questionnaire and full results spreadsheet.  The survey was 

followed up with semi-structured interviews with five survey respondents. Interviewees 

were selected ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǇǊƻȄƛƳƛǘȅ ǘƻ ǘƘŜ ǊŜǎŜŀǊŎƘŜǊΩǎ ƭƻŎŀǘƛƻƴΣ but also to provide a 

wide range of responses, by ensuring a mix of different organisational responses to orphan 

works.        

IV: Structure of this dissertation  

This dissertation is divided in five chapters.  

Chapter One: Provides background and an overview of copyright and the rights granted by 

copyright. 

Chapter Two: Explains what orphan works are and why they are a problem for cultural 

heritage organisations engaged in digitisation of their collections  

Chapter Three: Examines the background to and an analysis the orphan works directive. It 

then examines the orphan works license scheme, detailing the requirements of legislation 

and the literature on the subject. As diligent search is central to both schemes the final 

section of this chapter examines.  

Chapter Four  

Chapter Five: Presents conclusions and recommendations that arise out of this project.  

The Appendices include the proposal, a copy of the questionnaire, interview transcripts and 

related supplementary material.   
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1: Literature review 
 

1.1 Background - What is Copyright? 

Copyright is one of five intellectual property rights, which include patents, trademarks, and 

registered designs. Copyright protects original literary, artistic and dramatic works, films and 

sound recordings. Copyright protects the expression of an idea, rather than the idea itself, in 

order to attract copyright, the work must in a fixed and reproducible form. Copyright can be 

bought and can be sold, assigned or bequeathed like any other property right, therefore the 

right holder may not be the original author or creator of the work. Where a rights holder is 

ǳƴƪƴƻǿƴ ƻǊ Ŏŀƴƴƻǘ ōŜ ǘǊŀŎŜŘ ŀ ǿƻǊƪ ƛǎ ƪƴƻǿƴ ŀǎ ŀƴ ΨƻǊǇƘŀƴ ǿƻǊƪΩΦ όtŜŘƭŜȅ нлмрύ ¢ƘŜ Ƴŀƛƴ 

piece of copyright legislation in the UK is the Copyright, Designs and Patents Act 1988 

(hereafter CPDA 1988) In addition to national legislation, the UK Copyright Law is also 

subject to EU Legislation and Directives, including the Orphan Works Directive, which must 

be implemented into UK law. There are also international treaties and agreements which 

establish the basic norms of copyright such as the rights granted by copyright, minimum 

copyright terms and the principal of mutual recognition, which states that protection 

granted in one country must be acknowledged in other countries. The oldest and most 

significant treaty is the Berne Convention for the Protection of Literary and Artistic Works 

(hereafter Berne Convention), established in 1886 which has been signed by   174 of the 192 

countries of the world. (Copyright House 2018) 

1.2 Exclusive Rights 

Copyright grants the creator of a work certain exclusive rights generally known as economic 

rights, these give the rightsholder the power to authorise certain acts in relation to a work. 

These include the right to authorise the reproduction, rental or lending, public performance, 

adaptation and communication to the public. Of these the two most relevant for CHIs 

wishing to make their collections available online are the Right of Reproduction, which 

covers the right to authorise copies of their work, including through scanning and the right 

of Communication to the public, which include the communication of a work to the public 

by electronic transmission, such a making a work available over the internet. Only, the right 

holder has the power to authorise such acts.   

In addition to economic copyright grants a second set of rights known Moral Rights intended 

ǘƻ άǇǊƻǘŜŎǘ ǘƘŜ ƛŘŜŀ ǘƘŀǘ ŀƴȅǘƘƛƴƎ ŎǊŜŀǘŜŘ Ŏƻƴǘŀƛƴǎ ŀƴ ŜƭŜƳŜƴǘ ƻŦ ΨǎŜƭŦΩ ƛƴ ƛǘΦέ aƻǊŀƭ wƛƎƘǘǎ 

include: 

¶ The right of paternity(attribution) - to be identified as the creator of the work when copies 

are made available to the public  

¶ The right of integrity- to object to the work being altered in a way that has negative 

ŜŦŦŜŎǘ ƻƴ ǘƘŜ ŎǊŜŀǘƻǊΩǎ ǊŜǇǳǘŀǘƛƻƴ 

¶ The right to object to false attribution - ǘƻ ƴƻǘ ƘŀǾŜ ǎƻƳŜƻƴŜ ŜƭǎŜΩǎ ǿƻǊƪ ŦŀƭǎŜƭȅ 

attributed to them. (IPO 2015) 
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1.3 Infringement  

Undertaking any of the exclusive acts without permission constitutes infringement, and the 

copyright holder will be entitled to some form of relief and compensation from the 

infringer. Deazley (2017) notes that in general copyright in a work is still infringed even 

where the copy takes a different form to the original. For cultural heritage organisations this 

means that copying analogue (paper based) materials into digital format will still constitute 

infringement.  

As Van Gompel (2013,1356) argues for cultural heritage institutions the prospect of being 

held liable for copyright infringement is very unnerving:  

άΧǎƛƴŎŜ ǘƘŜǎŜ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀǊŜ ƻŦǘŜƴ ƴƻƴǇǊƻŦƛǘ ŀƴŘ ŦǳƴŘŜŘ by public money, they cannot 

tolerate getting a reputation of being large-ǎŎŀƭŜ ƛƴŦǊƛƴƎŜǊǎ ƻŦ ŎƻǇȅǊƛƎƘǘ ǇǊƻǘŜŎǘŜŘ ǿƻǊƪǎΦέ 

1.4 Authorship vs Ownership 

{ǘƻōƻ όнлмоύ ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ǘƘŜ Ψ!ǳǘƘƻǊΩ ƛǎ ŎŜƴǘǊŀƭ ǘƻ ŎƻǇȅǊƛƎƘǘ ƭŀǿΦ ¢ƘŜ ŀǳǘƘƻǊ 

of the work is the person who creates it, the CPDA1988 (s.9) defines the author for different 

types of work as follows: 

¶ Literary, dramatic, musical and artistic works: the person who creates the work  

¶ Sound recording: the producer  

¶ Film: the producer and the principal director 

¶ Broadcast: the person making the broadcast  

¶ Typographical arrangement of a published edition: the publisher  

As Cornish (2015) notes there is an important distinction to be made between authors and 

ƻǿƴŜǊǎΦ ²ƘƛƭŜ ŀƴ ŀǳǘƘƻǊΩǎ ŜŎƻƴƻƳƛŎ ǊƛƎƘǘǎ Ƴŀȅ ōŜ passed, through sale, transfer or 

inheritance, moral rights remain exclusive to the author. A work is classed as a work of 

Ψǳƴƪƴƻǿƴ ŀǳǘƘƻǊǎƘƛǇΩ where the author is unknown or in the case of a work of joint 

ownership none of the authors are known and cannoǘ ōŜ ƛŘŜƴǘƛŦƛŜŘ ōȅ ƳŜŀƴǎ ƻŦ Ψreasonable 

ŜƴǉǳƛǊȅΩ.  

1.5 Types of works protected  

Table 1-types of works protected by copyright 

/ŀǘŜƎƻǊȅ aŀǘŜǊƛŀƭǎ ƛƴŎƭǳŘŜŘ 

[ƛǘŜǊŀǊȅ ǿƻǊƪǎ ²ǊƛǘǘŜƴ ǿƻǊƪǎ ƛƴŎƭǳŘƛƴƎ ƭȅǊƛŎǎΣ ƳŀƴǳǎŎǊƛǇǘǎΣ ƳŀƴǳŀƭǎΣ ŎƻƳǇǳǘŜǊ 
ǇǊƻƎǊŀƳǎΣ ŎƻƳƳŜǊŎƛŀƭ ŘƻŎǳƳŜƴǘǎΣ ƭŜŀŦƭŜǘǎΣ ƭŜǘǘŜǊǎ ƳŜƳƻǊŀƴŘŀ 
ϧ ŀǊǘƛŎƭŜǎ ŜǘŎΦ 

5ǊŀƳŀǘƛŎ ǿƻǊƪǎ tƭŀȅǎΣ ŘŀƴŎŜΣ ŜǘŎΦ 

aǳǎƛŎŀƭ ǿƻǊƪǎ aǳǎƛŎŀƭ ǎŎƻǊŜΦ 

!ǊǘƛǎǘƛŎ ǿƻǊƪǎ tƘƻǘƻƎǊŀǇƘǎΣ ǇŀƛƴǘƛƴƎΣ ǎŎǳƭǇǘǳǊŜǎΣ ŀǊŎƘƛǘŜŎǘǳǊŜΣ ǘŜŎƘƴƛŎŀƭ 
ŘǊŀǿƛƴƎǎκŘƛŀƎǊŀƳǎΣ ƳŀǇǎΣ ƭƻƎƻǎΦ 

{ƻǳƴŘ ǊŜŎƻǊŘƛƴƎ Ƴŀȅ ōŜ ǊŜŎƻǊŘƛƴƎǎ ƻŦ ƻǘƘŜǊ ŎƻǇȅǊƛƎƘǘ ǿƻǊƪǎΣ ŜΦƎΦ ƳǳǎƛŎŀƭ ŀƴŘ 
ƭƛǘŜǊŀǊȅΦ 

CƛƭƳ   ±ƛŘŜƻ ŦƻƻǘŀƎŜΣ ŦƛƭƳǎΣ ōǊƻŀŘŎŀǎǘǎ ŀƴŘ ŎŀōƭŜ ǇǊƻƎǊŀƳƳŜǎΦ  
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1.6 Duration of copyright  

As Pedley (2015) how long copyright lasts is not as straightforward as may at first be 

thought. For published literary, dramatic, and artistic works, copyright generally lasts for 70 

years from the end of the calendar year in which the author dies, this term is usually 

ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ΨƭƛŦŜ Ǉƭǳǎ тлΩΦ CƻǊ Ƴǳƭǘƛ-author works the term is 70 years from the end of the 

calendar year in which the last author dies. For cinematographic works the term is 70 years 

after the death of the last to die of the following persons: principal director; author of the 

screenplay; author of the dialogue; composer of the music. In addition to this for published 

works such as books, there is copyright in the typographical arrangement of published 

editions of a work which lasts for 25 years.  

As Callaghan (2017) notes that the rules for unpublished works are more complex and 

ǎǳōƧŜŎǘ ǘƻ ǘƘŜ Ψнлоф ǊǳƭŜΩ ǿƘƛŎƘ ǎǘŀǘŜǎ ǘƘŀǘ ǳƴǇǳōƭƛǎƘŜŘ ƭƛǘŜǊŀǊȅΣ ŘǊŀƳŀǘƛŎ ŀƴŘ ƳǳǎƛŎŀƭ ǿƻǊƪǎ 

which remained unpublished at the time that the CPDA1988 came into force on 1 August 

1989, will remain in copyright until 31 December 2039.  

2: Orphan Works 

2.1 What are orphan works and why are they a problem? 

Orphan works are creative works that are protected by copyright where one or more of the 

copyright holders are unknown or cannot be located despite a diligent search being carried 

out. The UK IPO defines orphan works as: 

 άcreative works or performances that are subject to copyright ς like a diary, photograph, 

film or piece of music ς for which one or more of the right holders is either unknown or 

cannot be foundΦέ (Intellectual Property Office 2016)  

¢ƘŜ ǘŜǊƳ άƻǊǇƘŀƴ ǿƻǊƪǎέ ǿŀǎ ŎƻƛƴŜŘ ōȅ Cŀȅ Yŀƴƛƴ /ƘŀƛǊ ƻŦ ǘƘŜ [ƛōǊŀǊȅ ƻŦ /ƻƴƎǊŜǎǎΥ bŀǘƛƻƴŀƭ 

Film Preservation Board, during policy discussions surrounding the preservation of film 

(Schwartz: ND) For cultural heritage institutions, libraries, archives, museums and galleries, 

engaging in the digitisation of their collections, orphan works pose a major dilemma; either 

use the works without permission, risking a claim of infringement from a reappearing rights 

holder or not digitising the works, leaving them locked away from public view.  

As Badrick (2012, 538-9) notes the problem of orphan works is threefold:  

άΧfirst, it stifles creativity by limiting the public's access to the piece; second, it defeats the 

economic incentive to create copyrightable works because no one can receive the potential 

royalty if the copyright owner cannot be found; and third, it undermines copyright law by 

forcing some orphan works users to violate infringemeƴǘ ƭŀǿǎΣ ŘŜǎǇƛǘŜ ŜŦŦƻǊǘǎ ǘƻ ŎƻƳǇƭȅΦέ 

Borghi and Kappara (2013) describe the problem of orphan works as a paradox, arguing that 

even where a right holder is impossible to be found permission is still needed to use the 

work. As digitization involves both scanning and making a work available online doing so 

without permission of the rights holder would result in an infringement of their exclusive 
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rights. As Padfield (2015) writes, the exclusive rights of the right holder are unconditional, a 

right holder can therefore act against any infringing use, regardless of whether they intend 

to exploit the work themselves, and regardless of whether the infringing act has caused any 

harm or benefitted the infringer economically. As Van Gompel (2013,1354) states:  

άΦΦΦif a party engages in the large-scale digitization and communication to the public of the 

works held by libraries, museums, or archives, and, due to the orphan status of many works, 

is unable to secure prior authorization from the right owners concerned, it risks exposing 

ƛǘǎŜƭŦ ǘƻ ŎƭŀƛƳǎ ŦƻǊ ŦƛƴŀƴŎƛŀƭ ŘŀƳŀƎŜǎΦέ 

Deazley (2017) notes that in general copyright in a work is still infringed even where the 

copy takes a different form to the original. For cultural heritage organisations this means 

that copying analogue (paper based) materials into digital format will still constitute 

infringement. For cultural heritage organisations the risk of being held liable for 

infringement is serious, as Van Gompel (2013) states their reliance on public funding means 

they cannot tolerate being to infringe copyright on a large-scale. For cultural heritage 

organisations engaged in the digitization of hundreds and thousands of works an 

infringement claim, even on the basis of individual works, could be devastating, because as 

Van Eechoud (2009, 271) says:  

άƳŀƴȅ ǎƳŀƭƭ ŎƭŀƛƳǎ Ŏŀƴ ŀŘŘ ǳǇ ǘƻ ŀ ŎƻƴǎƛŘŜǊŀōƭŜ ǘƻǘŀƭ ŦƻǊ ǘƘŜ ƭŀǊƎŜ- scale projects, the risks 

become prohibitive, even though in Europe, unlike in the United States, the damages 

recoverable are compensatory and not punitive in ƴŀǘǳǊŜΦέ 

While it might be possible to set aside a portion of money to cover claims by reappearing 

right holders, for mass digitisations project it is difficult to accurately estimate the number 

of possible future claims. This makes it practically difficult to know how much money should 

be set aside, thereby creating a level of legal uncertainty that may be too high for 

organisations to risk using those works. (Van Eechoud 2009)  

The uncertainty around the use of orphan works has often prevented CHIs from using 

orphan works. Hansen (2016, 2) observes that while librarians, archivists and others may 

wish to digitize and make available freely available online the orphan works in their 

collections they are prevented from doing so by the risks and uncertainty associated with 

legal action arising from copyright infringement claims.  

This is echoed by Pallante (2015,38) who notes that the pervasiveness of the orphan works 

problem creates uncertainty. As a result, she argues: 

άcautious libraries, archives and, museums may forgo socially beneficial use of orphan 

works, thereby excluding potentially important works from the public discourse and 

threatening to impoverish our national cultural heritage.έ 

2.2 The Scale and Impact of the Orphan Works Problem  

Until recently it was difficult to put a precise figure on the number of Orphan Work 

contained in the collections of UK cultural heritage organisations, as Vuopala (2010,7) 

argues: 
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άLǘ ƛǎ ƘŀǊŘ ǘƻ ŜǎǘŀōƭƛǎƘ ǊŜƭƛŀōƭŜ ŦƛƎǳǊŜǎ ƻƴ ǘƘŜ ŀƳƻǳƴǘ ƻf orphan works, because at the 

moment there is no easy way to establish that a work is orphan. Hence, very little 

systematic research has been done and hardly any empirical data has been available about 

ǇǊƻōƭŜƳǎ ǊŜƭŀǘŜŘ ǘƻ ƻǊǇƘŀƴ ǿƻǊƪǎΦέ 

Pallante (2015) claims that part of the reason why it is hard to estimate the number of 

orphan works is that works are only deemed orphaned after going through a costly and 

unsuccessful search for the right holder, noting that as a result many orphan works 

digitisation projects do not go forward.  

Despite this several studies have attempted to extrapolate a figure based on studies they 

have conducted. In 2009, a report prepared for the Strategic Content Alliance and 

Collections Trust, examined the scope of the Orphan works problem and its impact on the 

delivery of services to the public (Korn 2009). It estimated that the average proportion of 

orphan works in the collections of UK public sector organisations was measured at 5% to 

10% with some sectors averaging much higher, stating that: 

άLƴŘƛǾƛŘǳŀƭ ŜǎǘƛƳŀǘŜǎ ǎǳƎƎŜǎǘ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ǎƛƴƎƭŜ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ƛƴ ǘƘŜ ǎǳǊǾŜȅ ǎŀƳǇƭŜ ǘƘŀǘ 

hold in excess of 7.5 million Orphan Works. If we include even a few of these extreme 

examples in our calculations, it appears likely that this sample of 503 organisations could 

ǊŜǇǊŜǎŜƴǘ ǾƻƭǳƳŜǎ ƻŦ hǊǇƘŀƴ ²ƻǊƪǎ ǿŜƭƭ ƛƴ ŜȄŎŜǎǎ ƻŦ рл ƳƛƭƭƛƻƴΦέ (p6) 

A 2011 study of the rights clearance process, by the British Library (Stratton 2011) examined 

the ease of clearing a sample of 140 books published between 1876 and 2010. The study 

found that 43% of the total number of potentially in-copyright works equating to 31% of the 

ǘƻǘŀƭ ǎŀƳǇƭŜΦ 9ȄǘǊŀǇƻƭŀǘƛƴƎ ǘƘƛǎ ŦƛƎǳǊŜ ǘƻ ǘƘŜ ŜƴǘƛǊŜǘȅ ƻŦ ǘƘŜ .ǊƛǘƛǎƘ [ƛōǊŀǊȅΩǎ ŎƻƭƭŜŎǘƛƻƴǎ ƛǘ ƛǎ 

possible to argue that up to 43% of in-copyrƛƎƘǘ ǿƻǊƪǎ ƛƴ ǘƘŜ ƭƛōǊŀǊȅΩǎ ŎƻƭƭŜŎǘƛƻƴǎ ŎƻǳƭŘ 

potentially be orphan works.  

A briefing paper prepared by the National Museum Directors Council (2012) gives further 

insight into the scale of the orphan works problem. It cites figures from that the Natural 

History Museum which estimates 125,000 artworks and 200,000 books in their collection 

are orphan works, as are 1,304 metres of manuscripts. 20% of the archive film content and 

375,000 books at the National Library of Scotland are orphans. The Imperial War Museums 

(IWM) estimates that there are 2 million orphan works in their photography collection alone 

and up to a quarter of their 7.9 million documents are orphans. 

In a press release for the launch of the Orphan Works Licensing Scheme the Department for 

Business, Innovation and Skills (2014) claimed that scheme would: 

άΧƎƛǾŜ ǿƛŘŜǊ ŀŎŎŜǎǎ ǘƻ ŀǘ ƭŜŀǎǘ фм Ƴƛƭƭƛƻƴ ŎǳƭǘǳǊŀƭƭȅ ǾŀƭǳŀōƭŜ ŎǊŜŀǘƛǾŜ ǿƻǊƪǎ - including 

ŘƛŀǊƛŜǎΣ ǇƘƻǘƻƎǊŀǇƘǎΣ ƻǊŀƭ ƘƛǎǘƻǊȅ ǊŜŎƻǊŘƛƴƎǎ ŀƴŘ ŘƻŎǳƳŜƴǘŀǊȅ ŦƛƭƳǎΦέ 

This figure is also cited in a report on the launch of the scheme by the Independent 

bŜǿǎǇŀǇŜǊ ǿƘƛŎƘ ŀƭǎƻ ƳŀƪŜǎ ǘƘŜ ŎƭŀƛƳ ǘƘŀǘ άUp to 50 per cent of archival records in the UK 

are orphan worksΦέ ό{ƘŜǊǿƛƴ нлмпύ 
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Prior to the enactment of the Orphan Works License Scheme, the Department of Business 

Innovation and skills conducted an impact assessment to investigate the benefits of a 

potential licensing scheme. During the course of the assessment, they collected data from a 

range of cultural heritage institutions on their collections and the estimated percentage of 

each collection that was orphaned, the data was summarised into rough categories of 

material as shown in Table 1, below: 

Table 2-UK cultural heritage holdings and estimated orphan works 

aŜŘƛŀ ŎŀǘŜƎƻǊȅ ¦Y ǎŀƳǇƭŜ ƘƻƭŘƛƴƎǎ hǊǇƘŀƴ ǊŀƴƎŜ 

!ǊǘǿƻǊƪ рпуΣллл  нл҈-нр҈ 

{ƻǳƴŘ wŜŎƻǊŘƛƴƎ όƘǊǎύ1  трлΣллл р҈-мл҈ 
/ƻƳƳŜǊŎƛŀƭ ŦƛƭƳ όƘǊǎ2 нмΣуллΣллл л҈-т҈ 

!ǊŎƘƛǾŜ CƛƭƳǎ όƘǊǎύ  рмоΣллл  р҈-ор҈ 
tƘƻǘƻ ƭƛōǊŀǊƛŜǎ  ҔмллΣлллΣллл Ϥл҈ 

!ǊŎƘƛǾŜ ǇƘƻǘƻǎ  нуΣнулΣллл  р҈-фл҈ 
²ǊƛǘǘŜƴ ƳŀǘŜǊƛŀƭ3 млΣпллΣллл  п҈-ол҈ 
aƛȄŜŘ ŎƻƭƭŜŎǘƛƻƴǎ оуΣлллΣллл  у҈-пл҈ 
Source: Intellectual Property Office 2012 

2.3 Why do works become orphaned? 

A major reason why there are so many orphan works is that there is no register of 

copyrights requiring creators to register their works. This is because copyright is automatic, 

the Berne Convention states that there should be no formalities to the granting of 

copyright. Article 5(2) of the Berne Convention states that: 

ά¢ƘŜ ŜƴƧƻȅƳŜƴǘ ŀƴŘ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜǎŜ ǊƛƎƘǘǎ ǎƘŀƭƭ ƴƻǘ ōŜ ǎǳōƧŜŎǘ ǘƻ ŀƴȅ ŦƻǊƳŀƭƛǘȅΤ ǎǳŎƘ 

enjoyment and such exercise shall be independent of the existence of protection in the 

country of oǊƛƎƛƴ ƻŦ ǘƘŜ ǿƻǊƪΦέ 

This has led some to describe the problem of orphan works as a structural inefficiency of 

copyright. Borghi and Karapapa (2013) note that until they were abolished at the beginning 

of 20th century formalities were a feature of international copyright. They note that when 

the first copyright Act, the Statute of Anne of Copyright was passed in 1710, protection was 

dependent upon registration at the Stationers Hall. The abolition of formalities has been 

linked to the development of the orphŀƴ ǿƻǊƪǎ ǇǊƻōƭŜƳΣ ŀǎ Ƴŀƴȅ ǿƻǊƪǎ Řƻ ƴƻǘ άōŜŀǊ ŀ 

ǎƛƎƴŀǘǳǊŜ ƻǊ ƻǘƘŜǊ ƛƳǇǊƛƴǘ ƻŦ ǘƘŜ ŀǳǘƘƻǊΩǎ ƛŘŜƴǘƛǘȅΦέ  ό.ƻǊƎƘƛ and Karapapa 2013,74) 

¢Ƙƛǎ Ǉƻƛƴǘ ƛǎ ŜŎƘƻŜŘ ōȅ 5ŜŀȊŜƭȅ ŀƴŘ tŀǘǘŜǊǎƻƴ όнлмтύ ǿƘƻ ŀǊƎǳŜ ǘƘŀǘ άǊŜƭƛŀōƭŜ ƛƴŦƻǊƳŀǘƛƻƴ 

about the rights owner cannot always be easily or readily acquired for copyright work, 

ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ ǳƴǇǳōƭƛǎƘŜŘ ǿƻǊƪǎΦέ They highlight the fact that unlike other areas 

of intellectual property, protection is automatic one a work has been created it is protected 

                                                 
1 Scaling the average IWM record to 90 minutes, or one standard cassette tape 
2 Treating an average fi lm as 1.5hrs long, and including both UK and European fi lm archives 
3 Not counting the 600,000 orphan texts at Oxford and the 195m3 material at the national history museum 
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by copyright, thereby making it hard to maintain reliable data about the authorship and 

ownership of (the rights in) copyrighted works. 

Beyond the abolition of formalities, a second structural feature of copyright, the increasing 

duration of protection, can be can also be cited as a cause of orphan works. When, the 

Statute of Anne was enacted in 1610, the term of protection was limited to a term of 

άŦƻǳǊǘŜŜƴ ȅŜŀǊǎ ǘƻ ŎƻƳƳŜƴŎŜ ŦǊƻƳ ǘƘŜ ŦƛǊǎǘ ǇǳōƭƛǎƘƛƴƎ ǘƘŜ ǎŀƳŜ ŀƴŘ ƴƻ ƭƻƴƎŜǊΦέ LŦ ǘƘŜ 

author was still alive at the end of this period, then they were granted an extension of 

another 14 years, while books published before the act came into force gained a 21-year 

term of protection. (Deazley 2017) However, over time the duration of copyright has slowly 

been extended by to its current duration of 70 years from the end of the year in which the 

author dies. As a Greenburg (2012) argues the rise in the number of orphan works is the 

result of the expansion of the scope and duration of copyright, a point echoed by Patry 

(2012, 109) who argues the length of copyright is damaging our cultural heritage saying:  

άthe longer the term, the more difficult it is to track down who owns rights in the work: 

authors move or die, their estates close, companies to whom rights are transferred go out 

ƻŦ ōǳǎƛƴŜǎǎ ƻǊ ǎŜƭƭ ǘƘƻǎŜ ǊƛƎƘǘǎΣ ǎƻƳŜǘƛƳŜǎ Ƴŀƴȅ ǘƛƳŜǎ ƻǾŜǊέ 

IŜ ƴƻǘŜǎ ǘƘŀǘ ƛŦ ŀ ǊƛƎƘǘǎ ƻǿƴŜǊ ŎŀƴΩǘ ōŜ ǘǊŀŎŜŘ ǘƘŜƴ ƛǘ ƛǎ ƴƻǘ ǇƻǎǎƛōƭŜ ǘƻ ǳǎŜ ŀ ǿƻǊƪ 

regardless of the benefits to society of such intended uses, and no matter the likelihood of 

the right owner having lost interest in exploitation of the work. Furthermore, he notes that 

the lack of accurate information about a right holder also leads to problems, he writes that: 

άthere is frequently bad data inputted at the beginning: songwriters, musical publishers, and 

ǊŜŎƻǊŘ ƭŀōŜƭǎ ǿƘƻ ŘƻƴΩǘ ǊŜƎƛǎǘŜǊ ǘƘŜƛǊ Řŀǘŀ ŎƻǊǊŜŎǘƭȅ ǘƘŜ ŦƛǊǎǘ ǘƛƳŜ ǿƛƭƭ ŎŀǳǎŜ ŜƴŘƭŜǎǎ 

problems for those who wish to license works where the basic data on ownershiǇ ƛǎ ǿǊƻƴƎΦέ 

(p190) 

¢Ƙƛǎ Ǉƻƛƴǘ ƛǎ ŜŎƘƻŜŘ ōȅ 5ŜŀȊŜƭȅ ŀƴŘ tŀǘǘŜǊǎƻƴ όнлмтύ ǿƘƻ ŀǊƎǳŜ ǘƘŀǘ άǊŜƭƛŀōƭŜ ƛƴŦƻǊƳŀǘƛƻƴ 

about the rights owner cannot always be easily or readily acquired for copyright work, 

ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ ǳƴǇǳōƭƛǎƘŜŘ ǿƻǊƪǎΦέ They highlight the fact that unlike other areas 

of intellectual property, protection is automatic one a work has been created it is protected 

by copyright, thereby making it hard to maintain reliable data about the authorship and 

ownership of (the rights in) copyrighted works. Furthermore, they argue that the long 

duration of copyright combined with the absence of any form of compulsory registration, 

makes it very difficult to trace the ownership of rights, saying that 

άǘƘŜ ŘƛŦŦŜǊŜƴǘ ŜŎƻƴƻƳƛŎ ǊƛƎƘǘǎ ǇǊƻǾƛŘŜd by copyright might be separately assigned or 

licensed to third parties, or inherited by one or more heirs who may be unaware of their 

rights; they may have been assigned, licensed or inherited numerous times throughout the 

course of the copyright term. Alternatively, the corporate interests that own the rights 

might become bankrupt or simply go out of business. All of this can make identifying and 

locating the current copyright owner(s) extremely problematicΦέ 

Korn (2009,9) states that the long duration of copyright combined with the low commercial 

value of many of the works held by cultural heritage institutions is significant reasons for the 



23 
 

occurrence of orphan works. In addition, she identifies six reasons why works may become 

orphaned these are: 

¶ The work has no, or insufficient, information identifying the copyright owner and/or 

creator associated with it, which may be due to a number of reasons, such as format 

shifting 

¶ The original owner of copyright can no longer be located at the original address and 

there are no records of any new address  

¶ The copyright owner does not realise that they benefit from copyright ownership 

¶ The copyright ownership has been assigned to a new owner, and there is insufficient 

ƛƴŦƻǊƳŀǘƛƻƴ ŀǾŀƛƭŀōƭŜ ŀōƻǳǘ ǘƘŜ ƴŜǿ ƻǿƴŜǊΩǎ ƴŀƳŜ and/or location  

¶ The copyright owner has died and information about what happened to rights on his 

death is impossible to find  

¶ Where the copyright owner is a business, the business ceased to exist and it is 

impossible to find out what happened to the copyright which was one of the 

ōǳǎƛƴŜǎǎ ŀǎǎŜǘǎέ 

As Baker (2016) notes the orphan works problem has led to calls for a system of copyright 

registration to be reintroduced (until the 1923 Copyrighted works had to be registered with 

the Stationers Company) however such a suggestion would be impractical in the current age 

of digital and social media. He argues that any return to a system of copyright registration 

would create a situation whereby creators such as bloggers, photographers would need to 

apply for copyright protection for their posts on a daily basis. As Greenburg (2012) argues 

any return to registration would lead to a situation, whereby due to the costs involved in a 

formal registration with the Copyright office, a creator such as a blogger would be unable to 

determine at the point of creation which of their works were likely to be commercially 

successful or not. Consequently, he argues they would likely not register any works. 

Furthermore, in order to be of value to potential users of orphan works, to remain accurate 

any such register would require constant updating to in order to record any transfer of 

intellectual property rights. A voluntary system of registration exists in the United States 

whereby creators can submit their work for registration with the Copyright office. It does, 

however, provide a public record of the copyright claim, and is necessary prior to any 

infringement claims (U.S. Copyright Office 2012). 

YƻǊƴΩǎ όнллфύ ǊŜǇƻǊǘ ƻƴ ƻǊǇƘŀƴ ǿƻǊƪǎ ǿŀǎ ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ ŀƴ ΨƻŦŦƛŎƛŀƭ ƴŀǘƛƻƴŀƭ ŘŀǘŀōŀǎŜΩ ǘƘŀǘ 

should be: 

άΧƻƴ ŀƴ ΨƻǇǘ-ƛƴΩ ōŀǎƛǎΣ ǎƻ ǘƘŀǘ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊǎ ǿƻǳƭŘ ōŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ƳŀƪƛƴƎ ǎǳǊŜ ǘƘŀǘ 

they put their works into the database if they want to benefit and that, otherwise, 

ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŎƻǳƭŘ ǳǎŜ ǿƻǊƪǎ ŀǎ ǘƘŜȅ ǎŜŜ ŦƛǘΦέ 

A similar recƻƳƳŜƴŘŀǘƛƻƴ ƛǎ ƳŀŘŜ ƛƴ DƻǿŜǊǎΩ wŜǾƛŜǿ ƻŦ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ όDƻǾΦǳƪ нллсύ 

which suggested the establishment of a voluntary register of Copyright, possibly in 

partnership with existing rights holder databases. However, there is a difference between a 

voluntary register and a formal register that would require rights holders to opt out if they 
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ŘƛŘƴΩǘ ǿƛǎƘ ǘƘŜƛǊ ǿƻǊƪ ǘƻ ōŜ ǳǎŜŘΦ {ǳŎƘ ŀ ǎȅǎǘŜƳ ǿƻǳƭŘ ƭƛƪŜƭȅ ŎƻƴǘǊŀǾŜƴŜ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ 

of the Berne convention as it would represent a formality. 

2.4 Mass Digitization and Digital Libraries 

¢ƘŜ ǘŜǊƳ ΨƳŀǎǎ ŘƛƎƛǘƛȊŀǘƛƻƴΩ ƛǎ ǳǎŜŘ ǘƻ ǊŜŦŜǊ ǘƻ ǘƘŜ ŀŎǘƛƻƴǎ ǘŀƪŜƴ ōȅ ŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜ 

institutions including libraries and archives to digitise (e.g. scan) the whole or parts of their 

collections for the purposes of preservation and making them available to the public online. 

(Carr 2014) Borghi and Karapapa (2013,1) ƻōǎŜǊǾŜ ǘƘŀǘ άώƳϐass digitization is commonly 

conceived of as the conversion of copyright works in digital format on an industrial scaleέ 

ŘŜŦƛƴƛƴƎ ƛǘ ŀǎ άthe activity by which books, journals, photographs, sound recordings, and 

films are digitized in bulk to feature in the collections of online archives, repositories, digital 

libraries, search engines, and data aggregatorsΦέ  

At a European level digitisation and online access to cultural heritage collections is seen as, 

being: 

άΧŜǎǎŜƴǘƛŀƭ ǘƻ ŜƴŀōƭŜ ŀŎŎŜǎǎ ŦƻǊ ŀƭƭ ǘƻ ŎǳƭǘǳǊŜ ŀƴŘ ƪƴƻǿƭŜŘƎŜ ƛƴ ǘƘŜ ŘƛƎƛǘŀƭ ŜǊŀ ŀƴŘ ǘƻ 

promote the richness and diversity of European cultural heritage.έ όCouncil Conclusions of 

the 10 May 2012) 

Examples of mass digitization programmes include private commercial ventures such as 

Google Books, not-for-profit ventures like the Internet Archive and the Open Library, as well 

as collaborative projects such as the HathiTrust Digital Library. (Borghi and Karapapa 2013) 

In addition many national, educational and local libraries, archives and museums have 

digitised items in their collections and made them available online. In Europe, the publicly 

funded Europeana4 was conceived as a platform to aggregate the content from the digital 

collections of European cultural heritage institutions, and today over brings together works 

from over 3500 institutions.  

Papadopoulou (2012,27) gives two main reasons why libraries and other cultural heritage 

institutions engage in the digitisation of their collections: 

άto preserve in the long-term their resources for future generations and to make their 

resources accessible to the public, using the possibilities offered by technology. Additionally, 

the digitization efforts ŀǇǇŜŀǊ ǘƻ ōŜ ŘǊƛǾŜƴ ōȅ ǘƘŜ ǇǳōƭƛŎΩǎ ŘŜǎƛǊŜ ǘƻ ƘŀǾŜ ŀŎŎŜǎǎ ǘƻ 

knowledge and to occasionally rare and valuable collections of these institutions.έ 

Ringnalda (2011) also notes that the problem of orphan works stands in the way of the 

successful creation of digital libraries noting that works cannot be digitised and made 

available online if the rights cannot be cleared.  

                                                 
4 https:// www.europeana.eu/portal/en  

https://www.europeana.eu/portal/en
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2.5 Rights clearance and assessing copyright status in digitisation projects  

As Vuopala (2010,9) states before a work can be deemed to be an άƛǘ ƛǎ ŦƛǊǎǘ ƴŜŎŜǎǎŀǊȅ ǘƻ 

establish whether they are protected by copyright or a related right. In order to establish 

this, ȅƻǳ ƴƻǊƳŀƭƭȅ ƴŜŜŘ ǘƻ ōŜ ŀōƭŜ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ ŀǳǘƘƻǊ ƻǊ ŀƴƻǘƘŜǊ ǊƛƎƘǘ ƘƻƭŘŜǊΦέ 

Most studies in this area demonstrate that the costs of clearing rights are a major barrier to 

the digitization of collections. Deazley and Patterson (2017) outline four reasons why rights 

clearance is perceived as standing in the way of the successful digitisation and dissemination 

of library and archive collections: 

¶ determining whether a work is in copyright or is public domain can be difficult 

¶ the time and effort involved in identifying, locating and contacting known copyright 

owners can be prohibitive, especially when dealing with large numbers of works  

¶ identifying and locating rights owners provides no guarantee of a response from that 

owner   

¶ copyright owners cannot always be identified or located, leading to the so-called 

orphan works problem (the subject of this study 

Several studies (2008, Dickson 2010, Erickson & Stobo 2017, Vuopala 2010) have examined 

the cost of rights clearance for libraries, archives and other cultural heritage institutions. 

Akmon (2008) provides a case study of efforts involved in obtaining permission from rights 

holders as part of the Jon Cohen AIDS Research Collection digitization project at the 

University of Michigan Library. Akmon writes that 85% of the staff time on the project was 

spent on clearing rights, with an average of 1 hour 10 minutes per item. In addition to this 

the high rate of non-response from right holders led to the exclusion of 30% of the material 

from the online collection, leading the author to assert that:  

άŎƻƭƭŜŎǘƛƻƴǎ ǿƛǘƘ ŀ ƘƛƎƘŜǊ ŘƻŎǳƳŜƴǘ ǘƻ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊ Ǌŀǘƛƻ ǿƛƭƭ ǇǊƻōŀōƭȅ Ŏƻǎǘ ƭŜǎǎ ǘƻ ǳǎƘŜǊ 

ǘƘǊƻǳƎƘ ǘƘŜ ǊƛƎƘǘǎ ǇǊƻŎŜǎǎ ǘƘŀƴ ŎƻƭƭŜŎǘƛƻƴǎ ǿƛǘƘ ŀ ƭƻǿ ŘƻŎǳƳŜƴǘ ǘƻ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊ Ǌŀǘƛƻέ 

(p.27) 

5ƛŎƪǎƻƴΩǎ όнлмлύ study of the attempts to digitise the Thomas E. Watson Papers on the 

similarly points to the problems of non-responding right holders. After spending $8000 and 

450 hours over the course of 9 months researching and contacting rights holders the project 

team were only able to obtain permission for 4 letters, resulting in a cost per item of $2000. 

Subsequently, they took the decision to discontinue any further efforts to contact right 

ƘƻƭŘŜǊǎ ŀƴŘ ƳŀƪŜ ǘƘŜ ŜƴǘƛǊŜ ŎƻƭƭŜŎǘƛƻƴ ŀǾŀƛƭŀōƭŜ ǳƴŘŜǊ ŀ άŦŀƛǊ-ǳǎŜέ ŘƻŎǘǊƛƴŜΦ Lƴ ŎƻƴŎƭusion 

the author writes that she believes any future attempt to undertake rights research and 

ŎƭŜŀǊŀƴŎŜ ƻƴ ŀǊŎƘƛǾŀƭ ŎƻƭƭŜŎǘƛƻƴǎ ǿƻǳƭŘ ōŜ άƴŜŜŘƭŜǎǎƭȅ ŜȄǇŜƴǎƛǾŜ ŀƴŘ ŦǳǘƛƭŜέ ŀƴŘ ǎǘŀǘŜǎ ǘƘŀǘ 

άώƛϐŦ ǿŜ ƘƻǇŜ ǘƻ ƳŀƪŜ ƭŀǊƎŜ-scale digitization an integral part of processing archival 

ƳŀǘŜǊƛŀƭǎΧǿŜ Ƴǳǎǘ ŘŜǾŜƭƻǇ ŀ ƴŜǿ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŘǳŜ ŘƛƭƛƎŜƴŎŜ ŦƻǊ ǘƘƛǎ ǘȅǇŜ ƻŦ ŎƻǇȅǊƛƎƘǘ 

ŜȄǇƭƻǊŀǘƛƻƴΦέ όнлмлΣ 636) 

The high proportion of orphan works in the collections of cultural heritage institutions has 

had a major impact on digitization projects research conducted by the University of Glasgow 

(Stobo et al 2013) reported that institutions spent an average of 2.58 hours searching for 
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rights holders in books at a cost of £31 per work. For newspaper and magazine clippings the 

time spent searching for rights holders was 1.52 hours at a cost £23 per work. Similarly, the 

British Library estimated that based on a representative sample of 140 books it would take 

more than 1000 years for a single researcher to check the entire collection. (Stratton 2011) 

2.6 Risk Management  

Prior to the introduction of legislation to address the issue of orphan works, library, archives 

and other cultural heritage organisations were reliant on risk management. Stobo et al 

(2017) argue that despite guidance recommending that diligent search be undertaken, a 

ƭŀŎƪ ƻŦ ŎƭŜŀǊ ƭŜƎŀƭ ƎǳƛŘŀƴŎŜ ƳŜŀƴǘ άǊƛǎƪ ŀǎǎŜǎǎƳŜƴǘ ƘŀŘ ŀ ƪŜȅ ǊƻƭŜ ǘƻ ǇƭŀȅΦέ And note that 

even since the introduction of orphan works legislation some organisations still favour a 

solely risk-based approach. Differing approaches to risk management and orphan works are 

highlighted by Favale, Schroff, and Bertoni (2015,2) who state that: 

άaƻǎǘ Ǌƛǎƪ-averse institutions do not digitize or do not publish orphan works whereas others 

take the risk to use the works without clearance. Others try their best to locate the 

ǊƛƎƘǘƘƻƭŘŜǊǎ ƻŦ ǘƘŜǎŜ ǿƻǊƪǎΣ ǘƻ ŀ ŘƛŦŦŜǊŜƴǘ ŜȄǘŜƴǘΦέ 

Anderstotter (2016,22) defines the process of a risk managed approach as the sampling of 

parts of the collection to estimate the proportion of orphaned material. Based upon the 

ŜǎǘƛƳŀǘŜΣ ǎŀȅ тл҈Σ άǘƘŜ ŎƻƭƭŜŎǘƛƻƴ ƛǎ ŘƛƎƛǘƛǎŜŘ ŀƴŘ ƳŀŘŜ ŀǾŀƛƭŀōƭŜ ŀƴŘ ǎƻƳŜ ƻŦ ǘƘŜ ƻōƧŜŎǘǎ 

deemed as high-Ǌƛǎƪ ƳƛƎƘǘ ƘŀǾŜ ǘƘŜƛǊ ǊƛƎƘǘǎ ŎƭŜŀǊŜŘ ǎŜǇŀǊŀǘŜƭȅΦέ The risk in this approach is 

of a rights holder coming forward with a claim of infringement against the organization, 

which even if not financially damaging could prove harmful to the reputation of 

organisation, making future cooperation with rights holders more difficult. The difficulty in 

taking a risk managed approach are highlighted by Borghi et al (2016, 153) who argue that in 

ƻǊŘŜǊ ǘƻ ŘŜǎƛƎƴ ŀ Ǌƛǎƪ ōŀǎŜŘ όƻƴƭƛƴŜύ ŜȄƘƛōƛǘƛƻƴ ǎǘǊŀǘŜƎȅ ŎƻƭƭŜŎǘƛƻƴǎ Ƴǳǎǘ ōŜ άŎƻƴŎŜƛǾŜŘ ƛƴ 

ǎǳŎƘ ŀ ǿŀȅ ŀǘ ǘƘŜ ōŜƎƛƴƴƛƴƎ ǘƻ ǇŜǊƳƛǘ ƭŀǘŜǊ ǊŜƳƻǾŀƭ ƻǊ ŀƭǘŜǊŀǘƛƻƴ ƻŦ ƛƴŘƛǾƛŘǳŀƭ ǿƻǊƪǎέ Σ ǘƘŜȅ 

argue that the way in which exhibitions are designed in terms of the software and graphical 

interface means the reappearance of right holder could present significant difficulties in 

complying with a takedown request.  Furthermore, having to redact or remove material 

post digitisation is inefficient if the organisation has already engaged in clearance and 

digitisation at cost.   

Henshaw (in Hamilton and Saunderson 2017, 150) discusses the risk management approach 

taken by the Wellcome: 

ά²Ŝ ǘǊŜŀǘ ŘƛŦŦŜǊŜƴǘ ŎƻƭƭŜŎǘƛƻƴǎ ŘƛŦŦŜǊŜƴǘƭȅΧIƻǿŜǾŜǊΣ ŀƭƭ ƻŦ ƻǳǊ ƛƴ-copyright digitised works 

are subject to our takedown policy. If any copyright holder requests that we remove an 

ƛǘŜƳΣ ǿŜ ǿƛƭƭ Řƻ ǎƻ ƛƳƳŜŘƛŀǘŜƭȅ ŀƴŘ ǘƘŜƴ ǇǊƻŎŜŜŘ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ ǘƘŜ ǊŜǉǳŜǎǘΦέ 

She notes that they have only had a few such takedown requests and in such instances the 

material is no longer available online. Lƴ ǘƘŜƛǊ ǎǘǳŘȅ ƻŦ ǘƘŜ ²ŜƭƭŎƻƳŜ ƭƛōǊŀǊȅΩǎ Ǉƛƭƻǘ 

digitisation project Codebreakers: Makers of Modern Genetics Stobo et al (2013,41) note 

that in addition to this takedown policy the Wellcome also included a disclaimer outlining 
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the approach taken to rights clearance which states that where they have been unable to 

locate or identify the right holder:  

άǿŜ ƘŀǾŜ ƳŀŘŜ ŀƭƭ ǊŜŀǎƻƴŀōƭŜ ŜŦŦƻǊǘǎ ǘƻ ŜƴǎǳǊŜ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊǎΩ interests are respected 

and permission sought where it is feasible to do so. However, we cannot guarantee to have 

traced or contacted every potential rights-holder5Φέ 

Similarly, the Tate website6 includes a page dealing specifically with orphan work. It states 

that despite efforts to locate and identify right holders, sometimes identity their identity or 

location cannot be discovered, resulting in orphan works.  

άSometimes, despite carrying out due diligence in trying to trace rights holders, their 

identity or location remains unknown. This results in so-ŎŀƭƭŜŘ ΨƻǊǇƘŀƴ ǿƻǊƪǎΩΦ ¢ŀǘŜ ōŜƭƛŜǾŜǎ 

that illustrating such orphan works online is one of the best ways to discover copyright 

holdersΦέ 

¢ƘŜ ǇŀƎŜ ŀƭǎƻ ƛƴŎƭǳŘŜǎ ǘƘŜ ŘŜǘŀƛƭǎ ƻŦ ǘƘŜ άǎƻ-ŎŀƭƭŜŘ ΨƻǊǇƘŀƴ ǿƻǊƪǎΩέ ƛƴ ǘƘŜ ¢ŀǘŜΩǎ ŀǊŎƘƛǾŜǎ 

and asks visitors (to the website) to contact the Tate if they have any knowledge of the 

ǿƻǊƪǎΩ ŎǊŜŀǘƻǊǎΦ  

2.7 Territoriality and Cross-Border Access  

Copyright is based upon the principle of territoriality, a principle of public international law 

that limits the extent of protections and exercise of rights to the borders of a sovereign 

state. Anderstotter (2017,8) writes that although the origins of the principle of territoriality 

lie in the cultural history of national copyright laws, it is still important to remember when 

discussing modern copyright, as these cultural and historical traditions άwill be echoed in 

the arguments about the ŦǳǘǳǊŜ ƻŦ ŎƻǇȅǊƛƎƘǘΦέ CǳǊǘƘŜǊƳƻǊŜΣ ǎƘŜ ƴƻǘŜǎ ǘƘŀǘ ǘƘŜǎŜ ŘƛŦŦŜǊŜƴǘ 

legal and cultural traditions have also influenced the discussions on licensing and orphan 

works. 

There are two legal rules that can be applied in to determine the applicable law for the 

cross-border dissemination of works in an online environment, the principle of lex loci 

protectionis & the principle of the country of reception. The first, derived from Article 5 of 

the Berne Convention, stipulates that the law of the state where the work is made available 

is applied. The principle of the country of reception applies the legislation of the state or 

country where the work is accessed. In practice, this means that in order to avoid 

infringement CHIs wishing to disseminate their works, must obtain a license from rights 

holders for each territory. (Axhamn & Guba 2011; Anderstotter 2017) 

The Orphan Works Directive aims at overcoming this by ensuring mutual recognition of a 

works orphan status in all member states. 

 

                                                 
5 The full statement and takedown policy is available at: http://wellcomelibrary.org/about-this-site/copyright-
clearance-and-takedown/  
6 http://www.tate.org.uk/about-us/policies-and-procedures/copyright-orphan-work  

http://wellcomelibrary.org/about-this-site/copyright-clearance-and-takedown/
http://wellcomelibrary.org/about-this-site/copyright-clearance-and-takedown/
http://www.tate.org.uk/about-us/policies-and-procedures/copyright-orphan-work
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2.9-Orphan Works Legislation in other Jurisdictions 

2.9.1 Canada 

Act 77 of the Canadian Copyright Act allows anyone seeking to use in Copyright works 
where they are unable to locate the rights holder to apply for a license to the Canadian 

Copyright Board. The Board will evaluate if the efforts made to locate the rights holder are 
sufficient and may then grant a license. Licenses are non-exclusive but permit certain uses 
including reproduction, publication, performance, and distribution. 

Licensees are required to pay royalties to the Collective societies, to be held as 
compensation for a reappearing rights owner. Collective societies were required to hold the 

royalties for up to 5 years after the expiry of the license after which they were entitled to 
'dispose of the royalties as it sees fit for the general benefit of its ƳŜƳōŜǊǎΩΦ However, this 
practice was abandoned, and the collective societies were able Ψǘƻ use the unlocatable 

ƻǿƴŜǊǎΩ ǊƻȅŀƭǘƛŜǎ ŀǎ ǘƘŜȅ ǎŀǿ Ŧƛǘ ŦǊƻƳ ǘƘŜ ƻǳǘǎŜǘΣ ŀǎ ƭƻƴƎ ŀǎ ǘƘŜ collective undertook to 
compensate the owner if necessary. (De Beer & Bouchard 2009) 

The Canadian legislation appears to have had a limited effect as to date less than 300 

licenses have been issued since (Copyright Board of Canada). The Report of the Register of 
Copyrights (Pallante 2015) notes that several studies have drawn attention to low usage and 
flaws in the Canadian system. 

2.9.2 Germany 

German legislation on orphan and out-of-commerce works was passed on 1/10/2013 and 
entered into force on 1/1/2014. The amendments to the Copyright Act represented 

Germany's implementation of the EU Orphan Works directive, permitting the digitisation 
and making available to the public, under certain conditions, of qualifying works from the 

collections of publicly accessible libraries, educational institutions, museums and archives. 
(VGWort.de 2014?) 

The legislation establishes a presumption that a collecting society administering the rights in 
such works is also entitled to do so for the works of non-members provided that the usage is 

non-commercial, the works in question are recorded in the Register of Out-of-Commerce 
Works maintained by the German Patent and Trademark Office and the rights holder has 
not objected within six weeks of registration. 

2.9.3 Hungary 

The Hungarian Copyright Act (HCA) tackles orphan works in three distinct sections. The HCA 
was amended in 2003 by Act CII to include a free use provision that permits libraries, 

archives and other educational institutions, to provide limited onsite access to works in their 
collection, including orphan works, via dedicated terminals for educational and scholarly 
research purposes. 

Specific legislation dealing with orphan works, came into effect 1 February 2009. The orphan 
works specific provisions of the HCA allow the Hungarian Intellectual Property Office (HIPO) 
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to grant licenses for both commercial and non-commercial uses of orphan works. Applicants 
must complete a documented diligent search and pay compensation for their use. 

 

 

2.9.4 Japan 

Article 67 of the Japanese Copyright Law allows users who have been unable to locate or 

identify the rights holder of a work after due diligence to apply for a compulsory license. 

Applicants must deposit compensation for reappearing rightsholders, the sum of which 

must correspond to the normal royalty rate and is determined in conjunction with the 

Culture Council by the Agency of Cultural Affairs. Compulsory licensing is only available for 

works that have been: 

άaŀŘŜ ǇǳōƭƛŎ ƻǊ ǘƘƻǎŜ ŦƻǊ ǿƘƛŎƘ ƛǘ ƛǎ ŎƭŜŀǊ ǘƘŀǘ ǘƘŜȅ ƘŀǾŜ ōŜŜƴ offered to or made available 

to the public for a considerable period of timeΦέ ό¦ƴƛǘed States Copyright Office 2015) 

Under Japanese legislation it is possible to obtain a compulsory licence for works of a 

foreign author as long as the work will continue to be exploited within Japan. The terms 

conditions for diligent search for foreign works are the same as those that apply to domestic 

works.  (Favale et al. 2013) 

2.9.5 Korea 

Per Article 50 of the Korean Copyright Act users may apply to), users may apply 
to the Minister of Culture, Sports and Tourism for a compulsory license to allow use of 

certain types of orphan works. Applicants must demonstrate that they have taken 
"considerable effortsϦ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ ǊƛƎƘǘǎ ƘƻƭŘŜǊ ƻǊ ǊƛƎƘǘǎ ƘƻƭŘŜǊΩǎ ǇƭŀŎŜ ƻŦ ǊŜǎƛŘŜƴŎŜ ŀƴŘ 

compensation must be paid at market rates, as determined by the Korea Copyright 
Commission. 

2.9.6 Switzerland 

The Swiss Copyright Act contains provisions on orphan works which are limited to sound 

and audio-visual recordings. Art. 22b URG/CopA authorises users to seek authorisation for 
the exploitation of works from the licensed collective management organisations if the 
rights holder cannot be contacted, is unknown or cannot be located.7  

2.9.7 The Netherlands 

The Netherlands implemented the Orphan Works Directive into their national Copyright 

Act όΨ!ǳǘŜǳǊǎǿŜǘΩύ ƛƴ нлмп ǿƛǘƘ ǘƘŜ ƭŀǿ Ŝntitled: Wet van 8 oktober 2014 tot wijziging van 
de Auteurswet en de Wet op de naburige rechten in verband met de implementatie van de 

                                                 
7 http://blog.suisa.ch/en/swiss-copyright-review-suisa-in-charge-of-a-working-group/ 
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Richtlijn nr. 2012/28/EU inzake bepaalde toegestane gebruikswijzen van verweesde werken 
(Act of 8 October 2014 amending the Copyright Act and the Related Rights Act 
with the implementation of Directive 2012/28 / EU on certain permitted uses of 
orphan works) this amended the Dutch Copyright Act and Neighbouring Rights Act (Favale 
et al 2016). Prior to this the Dutch had no specific orphan works legislation, instead relying 
on contractual agreements between heritage institutions and rig hts holder organisations. 
(KEA 2011) 

A 2011 study by the IViR8 proposed what it considered two viable solutions to improve 
rights clearance, a compulsory collective licensing model or an extended collective licensing 
model. The report concluded that in order to satisfy the need of rights holders to exercise 

their rights, certain restrictions would be required such as limiting licenses to cultural 
heritage institutions with a public mission. To ensure film producers don't suffer unfair 

competition, from CHIs in the exploitation of their digital rights they suggest the option of 
granting a license on audio-visual heritage material older than ten years. 

2.9.8 USA  

In the United States Orphan Works legislation was first introduced in 2008's Shaun Bentley 
Copyright Act, but the bill never made it into law before congress adjourned. The bill: 

άwould have limited remedies where the infringer had performed and documented a good 
faith reasonably diligent search before using the work; the infringing use of the work 
provided attribution to the copyright owner, if known; and the infringing user included an 
appropriate symbol or notice in association with any public distribution, display, or use of 
the work. (Pallante 2015, 12) 

The 2015 report of The Register of Copyrights "Orphan Works and Mass Digitization" 

(Pallante 2015) examines subsequent legal developments such as the Google Books and 
Hathitrust litigation as well as the EU's Memorandum of Understanding on the Digitisation 

and Making Available of Out-of-commerce works,9 which was intended to serve as a 
blueprint for collective licensing agreements negotiated between rightsholders, libraries and 
collecting societies.  

The report proposes an Extended Collective Licensing system as the best solution to mass 
licensing required for mass digitization citing the voluntary agreement between parties in 

the Google books settlement as evidence that with government support such a system 
could be made to work, it states: 

ά²Ŝ ōŜƭƛŜǾŜ ǘƘŀǘ ǿƛǘƘ ƎƻǾŜǊƴƳŜƴǘ ǎǳǇǇƻǊǘ ŀƴŘ ƻǾŜǊǎƛƎƘǘ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŀƴȅ ƭŜƎƛǎƭŀǘƛƻƴ ƛǎ 
developed transparently and in a way to benefit a wide array of stakeholders equally, ECL 
can be successŦǳƭ ƘŜǊŜΦέ (, 2015) 

                                                 
8 Axhamn, J., Guibault,L. (2011) Cross-border extended collective licensing: a solution to online dissemination 
ƻŦ 9ǳǊƻǇŜΩǎ ŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜΚ Cƛƴŀƭ ǊŜǇƻǊǘ ǇǊŜǇŀǊŜŘ ŦƻǊ 9ǳǊopeanaConnect.. IViR University of Amstedam 
9 http://ec.europa.eu/internal_market/copyright/out-of-commerce/index_en.htm 

 

http://ec.europa.eu/internal_market/copyright/out-of-commerce/index_en.htm
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The report examines the application of fair-use as an alternative to legislation, noting that 
representatives of libraries and other groups had argued that legislation on mass digitization 
was unnecessary since the courts can use fair use doctrine to evaluate projects on a case-by-
case basis.  However, the report argues that reliance on fair use: 

άŎŀƴ ƻƴƭȅ Ǝƻ ǎƻ ŦŀǊ ƛƴ ŜƴŀōƭƛƴƎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ Ƴŀǎǎ ŘƛƎƛǘƛȊŀǘƛƻƴ ώŀƴŘ ǘƘŜǊŜŦƻǊŜϐ ǎƘƻǳƭŘ 
Congress wish to encourage or facilitate mass digitization projects providing substantial 
access to the expressive contents of copyrighted works, it would need to look beyond fair use 
to a licensing model, either voluntary or statutoryΦέ  (US Pallante 2015) 

In their study of orphan works legislation Favale et al (2013) analysed the proposed orphan 

works legislation and claimed that the US approach focused on limiting liability for users of 
orphan works άƛƴ ƻǊŘŜǊ ǘƻ ƳŀȄƛƳƛǎŜ ǘƘŜ ǇǳōƭƛŎ ŀŎŎŜǎǎ ǘƻ ǘƘŜǎŜ ǿƻǊƪǎ ŀƴŘ ǘƻ ŦƻǎǘŜǊ ǘƘŜ 

diffusion of public digital ƭƛōǊŀǊƛŜǎΦέ They proceed to argue that this reflects the market-
driven approach to copyright in America and stated that for this reason: 

άΧŎƻƭƭŜŎǘƛǾŜ ƳŀƴŀƎŜƳŜƴǘ ƻŦ ǊƛƎƘǘǎ όŜƛǘƘŜǊ άŜȄǘŜƴŘŜŘέ ƻǊ ƴƻǘύ Řƻ ƴƻǘ ŦƛƴŘ ŀ ǾƛŀōƭŜ ǇƭŀŎŜ 
among the proposed solutions tƻ ǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪǎ ǇǊƻōƭŜƳ ƛƴ ǘƘŜ ¦{Φέ 

However, as we have seen above the most recent approach of the US Copyright Office seeks 
to reconsider a collective rights management approach. In its comment on the proposals for 
an ECL system the Internet Archive criticised the US Copyright for basing its approach to 

heavily on Google Books arguing that such a project was a unique occurrence and would 
most likely not be repeated. They argued that an ECL system as proposed would be unsuited 

to the current decentralised approach to digitisation in the United States and instead 
propose strengthening of existing notice and takedown systems already in use such by many 
digitisation projects including their own. 

3: Orphan Works Legislation  
 

3.1.1 The identification of a need for a solution and the draft orphan works 

Directive 

The EU has been considering the issue of orphan works since 2006 when it established a 

High-Level Expert Group (HLEG) on Digital Libraries. As Sutherasanen and Frabboni (2014, 

655) note it was around this time that the EU began to recognise the need for a legislative 

approach to orphan works, arguing that: 

άǘƘŜ 9¦ ŀŎŎŜǇǘŜŘ ǘƘŀǘ ΨǎƻŦǘ-ƭŀǿΩ ƛƴƛǘƛŀǘƛǾŜǎ ǎǳŎƘ ŀǎ ǘƘŜ нллс wŜŎƻƳƳŜƴŘŀǘƛƻƴ ƻƴ ǘƘŜ 

digitisation and online accessibility of cultural content and preservation were not sufficient 

ǘƻ ŀŘŘǊŜǎǎ ǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪǎ ƛǎǎǳŜ ƛƴ ŀƴ ŀǇǇǊƻǇǊƛŀǘŜ ƳŀƴƴŜǊΦέ 

 !ƴ ƛƴǘŜǊƛƳ ǊŜǇƻǊǘ άReport on Digital Preservation, Orphan Works and Out-of-Print Worksέ 

adopted by the group in 2007(Ricolfi et al 2006) stated that a solution to orphan works was 

desirable for at least literary and audio-visual works. It proposed that non-legislative 

solutions to orphan works should include the creation of dedicated databases concerning 

information on orphan works, improvements to rights holder metadata in digital material, 



33 
 

and enhancements to contractual practices, particularly for audio-visual works. The 

Subgroup also recommended that Member states give appropriate support to contractual 

arrangements that take into account the role of cultural institutions. 

Lƴ ǘƘŜ ¦Y ǘƘŜ DƻǿŜǊΩǎ wŜǾƛŜǿ ƻŦ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ όнллсύ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ ǇǊƻōƭŜƳ ƻŦ 

orphan works and made various recommendations on how to resolve the issue, including 

ǇǊƻǇƻǎƛƴƎ ŀƴ ΨƻǊǇƘŀƴ ǿƻǊƪǎΩ provision to the European Commission that would enable 

creative artists to reuse orphaned material. Anticipating future legislation to resolve the 

situation, it also recommended that once an exception is introduced, the Patent Office 

should, in consultation with rights holders, collecting societies and other bodies issue clear 

ƎǳƛŘŀƴŎŜ ǊŜƎŀǊŘƛƴƎ άǘƘŜ ǇŀǊŀƳŜǘŜǊǎ ƻŦ ŀ ΨǊŜŀǎƻƴŀōƭŜ ǎŜŀǊŎƘΩ ŦƻǊ ƻǊǇƘŀƴ ǿƻǊƪǎΣ ƛƴ 

consultation with rights holders, collecting societies, rights owners and archives, when an 

ƻǊǇƘŀƴ ǿƻǊƪǎ ŜȄŎŜǇǘƛƻƴ ŎƻƳŜǎ ƛƴǘƻ ōŜƛƴƎΦέ όDƻǿŜǊǎ нллсΣсύ 

[ŀƳŜƴǘŀōƭȅΣ Ƴŀƴȅ ƻŦ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƳŀŘŜ ōȅ ǘƘŜ DƻǿŜǊΩǎ wŜǾƛŜǿ ƘŀŘ ŦŀƛƭŜŘ ǘƻ ōŜ 

implemented by the time of Sir Hargreaves Review of Intellectual Property and Growth 

όнлммύ ǿƘƛŎƘ ƴƻǘŜŘ ǘƘŀǘ ƻƴƭȅ нр ƻŦ ǘƘŜ рп ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ƳŀŘŜ ōȅ DƻǿŜǊΩǎ ƘŀŘ ōŜŜƴ 

implemented. Hargreaves seems to imply that the reason for this was down to the 

ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ƎǊƻǳǇǎ ŀŎǘƛƴƎ ƻƴ ōŜƘŀƭŦ ƻŦ ǊƛƎƘǘǎ ƘƻƭŘŜǊǎ ǿƘƻǎŜ ƭƻōōȅƛƴƎ άƘŀǎ ōŜŜƴ ƳƻǊŜ 

ǇŜǊǎǳŀǎƛǾŜ ǘƻ aƛƴƛǎǘŜǊǎ ǘƘŀƴ ŜŎƻƴƻƳƛŎ ƛƳǇŀŎǘ ŀǎǎŜǎǎƳŜƴǘǎΦέ όǇΦсύ 

IŀǊƎǊŜŀǾŜǎΩ ǊŜǇƻǊǘ ǿƻǳƭŘ also attempt to tackle the issue of orphan works, and in particular 

drew attention to the problems of mass digitization of these works, noting that while 

libraries and archives wish to digitise and make available these works, the risk of 

infringement prevents them from doing. To resolve this, he recommends that steps should 

be taken to establish a system for the individual licensing of orphan works. To guarantee the 

interests of right holders a diligent search would be required. Secondly, he recommended 

the use of Extended Collective Licensing as a means of achieving mass licensing of orphan 

works. Finally, he proposed the creation of a Digital Copyright Exchange to facilitate the sale 

of licenses by rights owners, claiming that automation would speed up and reduce the cost 

in the process, resulting in: 

 άΧŀ ¦Y ƳŀǊƪŜǘ ƛƴ ŘƛƎƛǘŀƭ ŎƻǇȅǊƛƎƘǘ ǿƘƛŎƘ ƛǎ ōŜǘǘŜǊ ƛƴŦƻǊƳŜŘ ŀƴŘ ƳƻǊŜ ǊŜŀŘƛƭȅ ŎŀǇŀōƭŜ ƻŦ 

resolving disputes without costly litigationΦέ (Hargreaves 2011,4) 

The need for a legislative solution to the issue of orphan works is illustrated by Ringnalda 

(2011,3) who argues that given that infringement is a criminal offence in many European 

countries, allowing users to simply start using the works after an unsuccessful attempt to 

locate the rights holder would not be appropriate. He says: 

άLƴŘǳŎƛƴƎ ǇǳōƭƛŎ ƭƛōǊŀǊƛŜǎ ǘƻ ǿƛƭŦǳƭƭȅ ǾƛƻƭŀǘŜ ŎǊƛƳƛƴŀƭ ƭŀǿ ōȅ ƘŀǾƛƴƎ ǘƘŜƳ ǳǎŜ ƻǊǇƘŀƴŜŘ ǿƻǊƪǎ 

without permission would therefore clearly violate public order and policy. Self-regulation 

Ŏŀƴƴƻǘ ǎǳŦŦƛŎŜΦ ! ƭŜƎŀƭ ǎƻƭǳǘƛƻƴ ƛǎ ǊŜǉǳƛǊŜŘΦέ 

3.1.2 The influence of Google 

While the i2010 strategy and the Europeana platform that it gave birth form the background 

to the adoption of the Orphan Works Directive in 2012, Janssens & Tryggvadóttir (2016) 
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note that particular attention to the preservation and making available of European cultural 

ƘŜǊƛǘŀƎŜ ǿŀǎ ŀƭǎƻ ŘǊƛǾŜƴ ōȅ DƻƻƎƭŜΩǎ ōƻƻƪ ǇǊƻƧŜŎǘΣ ōŜƭƛŜǾƛƴƎ ǘƘŀǘ ǘƘƛǎ ǿŀǎ ǘƘŜ ǎǇǳǊ ōŜƘƛƴŘ 

the European Digital Library initiative. 

La Durantaye (2010) notes that the European commission were aware of the obstacle 

orphan works would pose to the realization of their European Digital Library from observing 

ǘƘŜ ƻǳǘŎƻƳŜǎ ƻŦ ǘƘŜ DƻƻƎƭŜΩǎ ŜŦŦƻǊǘǎ ƛƴ Ƴŀǎǎ-digitization. Both Rosati (2013) and La 

Durantaye (2010) cite a 2009 speech by, then Commissioner for Telecoms and Media Digital 

Europe, Viviane Reding, in which she invokes Google as a call to action. She says: 

άLƳǇƻǊǘŀƴǘ digitisation efforts have already started all around the globe. Europe should 

seize this opportunity to take the lead, and to ensure that books digitisation takes place on 

the basis of European copyright law, and in full respect of Europe's cultural 

diversity. Europe, with its rich cultural heritage, has most to offer and most to win from 

books digitisation. If we act swiftly, pro-competitive European solutions on books 

digitisation may well be sooner operational than the solutions presently envisaged under 

ǘƘŜ DƻƻƎƭŜ .ƻƻƪǎ {ŜǘǘƭŜƳŜƴǘ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΦέ10 (European Commission 2009) 

3.1.3 Possible solutions to the orphan works problem 

Prior to arriving at a solution in the form of the current Orphan Works Directive, the 

European Commission considered various possible solutions to the issue of orphan works. 

Ringnalda (2011) notes that as most European countries class infringement as a criminal 

offence, a system of self-regulation, allowing mass digitizers to go ahead and use the works 

in the event that a search for a rights holder was unsuccessful, would not be possible.  

Early efforts by the European Commission to tackle the issue of orphan works at the level of 

national legislature were unsuccessful. As Borghi and Karapapa (2013) observe a 2006 

Recommendation inviting Member States to improve conditions for digitizing and enhancing 

online accessibility to cultural materials and create mechanisms to "facilitate the use of 

ƻǊǇƘŀƴ ǿƻǊƪǎ ŦǳǊǘƘŜǊ ǘƻ ŀ Ŏƻƴǎǳƭǘŀǘƛƻƴ ƻŦ ƛƴǘŜǊŜǎǘŜŘ ǇŀǊǘƛŜǎ ŀƴŘ ōȅ ΨǇǊƻƳƻǘƛƴƎ ǘƘŜ 

ŀǾŀƛƭŀōƛƭƛǘȅ ƻŦ ƭƛǎǘǎ ƻŦ ƪƴƻǿƴ ƻǊǇƘŀƴ ǿƻǊƪǎ ŀƴŘ ǿƻǊƪǎ ƛƴ ǘƘŜ ǇǳōƭƛŎ ŘƻƳŀƛƴΩΩ ŦŀƛƭŜŘ ǘƻ ƭŜŀŘ ǘƻ 

the implementation of orphan works legislation in the majority of member states. As a 

ǊŜǎǳƭǘΣ ŀ ǎŜŎƻƴŘ wŜŎƻƳƳŜƴŘŀǘƛƻƴ ǿŀǎ ƛƴǘǊƻŘǳŎŜŘ ƛƴ нлммΣ άǿƛǘƘ ŀ ǾƛŜǿ ǘƻ ǳǊƎƛƴƎ aŜƳōŜǊ 

States to step up their efforts and involve private actors in digitizing cultural content and 

making it available through EuropŜŀƴŀέ ό.ƻǊƎƘƛ ŀƴŘ YŀǊŀǇŀǇŀ нлмоύ ¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ 

also made reference to the prototype Orphan Works Directive calling for the Ψrapid and 

correct transposition and implementation of the provisions of the Directive on orphan 

ǿƻǊƪǎΣ ƻƴŎŜ ƛǘ ƛǎ ŀŘƻǇǘŜŘΩΦ 

wƛƴƎƴŀƭŘŀ όнлммΣпύ ŎƛǘŜǎ ŦƛǾŜ ǇƻǎǎƛōƭŜ ƻǇǘƛƻƴǎ ŦƻǊ ŀŘŘǊŜǎǎƛƴƎ ƻǊǇƘŀƴ ǿƻǊƪǎ Ψƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ 

ŀ 9ǳǊƻǇŜŀƴ 5ƛƎƛǘŀƭ [ƛōǊŀǊȅέ ƻǳǘƭƛƴŜŘ ōȅ ǘƘŜ ǘƘŜƴ ƘŜŀŘ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ /ƻǇȅǊƛƎƘǘ ¦ƴƛǘ 

Timan Lüder. Of these four άwould prescribe modalities of either an exception or limitation, 

                                                 
10 Viviane Reding in European Commission (2009) European Commission puts challenges of books digitisation 
for authors, l ibraries and consumers on EU's agenda, Press Release Brussels, 19 October 2009 Available at: 

http://europa.eu/rapid/press-release_IP-09-1544_en.htm 
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ƻǊ ƻŦ ŀ ǎǘŀǘǳǘƻǊȅ ƭƛŎŜƴǎƛƴƎ ǎŎƘŜƳŜΦέόǇпύ ¢ƘŜ ŦƛŦǘƘ ƻǇǘƛƻƴΣ ǿƻǳƭŘ ƘŀǾŜ ŀƭƭƻǿŜŘ ƳŜƳōŜǊ ǎǘŀǘŜǎ 

to introduce their own legal technique to address the issue of orphan works, but would still 

require a system of mutual recognition of a works orphan status. According Ringnalda this 

would achieve two things; first it eliminates the need to undertake and verify a reasonable 

search in each country of use and secondly it ensures that a user does not need to comply 

with the divergent regulations on orphan works that would be adopted across different 

member states, meaning that the legality of a work made available in one country is 

recognised as such across all.  

Of the potential legislative solutions considered by the European Commission Ringnalda 

(2011) states that they generally fell into two categories, licensing systems, and exceptions 

and limitations. He sets out the conditions for both, explaining that under a license system, 

a prospective user would have to obtain a license prior to the use of an orphan work, from a 

ŘŜǎƛƎƴŀǘŜŘ ƭƛŎŜƴǎƛƴƎ ōƻŘȅΦ {ǳŎƘ ŀ ǎŎƘŜƳŜ ǿƻǳƭŘ ǊŜǉǳƛǊŜ ŜǾƛŘŜƴŎŜ ƻŦ άǊŜŀǎƻƴŀōƭȅ ŘƛƭƛƎŜƴǘ 

ŜŦŦƻǊǘǎΩ ǘƻ ƭƻŎŀǘŜ ǘƘŜ ǊƛƎƘǘ ƘƻƭŘŜǊ ŀƴŘ ǇŀȅƳŜƴǘ ƻŦ ŀ ƭƛŎŜƴǎŜ ŦŜŜ ǿƻǳƭŘ ōŜ ǊŜǉǳƛǊŜŘΦ 

Discussing the functioning of an exception or limitation, Ringnalda notes that works can be 

used without permission where right holder cannot be found following reasonable efforts to 

ƭƻŎŀǘŜ ǘƘŜƳΣ ǇǊƻǾƛŘŜŘ ǘƘŀǘ άŀƴ ŜǉǳƛǘŀōƭŜ ǊŜƳǳƴŜǊŀǘƛƻƴ ƛǎ ǇŀƛŘ ǘƻ ǘƘŜ ŎƻǇȅǊƛƎƘǘ ƻǿƴŜǊ ƛƴ 

ŎŀǎŜ ŀ ŎƭŀƛƳ ƛǎ ōǊƻǳƎƘǘΦέ όнлммΣ пύ 

Rosati (2013, 305) writes that prior to deciding on the use of a directive, the European 

Commission considered various different approaches to the issue of orphan works including: 

άǘƘŜ ŀŘƻǇǘƛƻƴ ƻŦ ŀ ƭŜƎŀƭƭȅ ōƛƴŘƛƴƎ ǎǘŀƴŘŀƭƻƴŜ ƛƴǎǘǊǳƳŜƴǘ ƻƴ ǘƘŜ ŎƭŜŀǊŀƴŎŜ ŀƴŘ Ƴǳǘǳŀƭ 

recognition of orphan works, a specific exception to be added to Directive 2001/29 (the 

ΨLƴŦƻ{ƻŎ 5ƛǊŜŎǘƛǾŜΩύΣмс ƻǊ ƎǳƛŘŀƴŎŜ ƻƴ ŎǊƻǎǎ-ōƻǊŘŜǊ Ƴǳǘǳŀƭ ǊŜŎƻƎƴƛǘƛƻƴ ƻŦ ƻǊǇƘŀƴ ǿƻǊƪǎΦέ 

Despite these considerations the Commission opted for the use of Directive as its proposed 

solution to the issue of cross-border access, announcing the decision in its 24 May 2011 

Blueprint on IP Rights.  Rosati (2013) says that the decision to use a Directive one strand of a 

Řǳŀƭ ŀǇǇǊƻŀŎƘ ǘƻǿŀǊŘǎ ǘƘŜ άƳŀƪƛƴƎ ŀǾŀƛƭŀōƭŜ ƻŦ ŎƻƭƭŜŎǘƛƻƴǎ of European cultural institutions 

όƭƛōǊŀǊƛŜǎΣ ƳǳǎŜǳƳǎ ŀƴŘ ŀǊŎƘƛǾŜǎύέΣ ǿƛǘƘ ǘƘŜ ƻǘƘŜǊ ŎŜƴǘǊŜŘ ƻƴ ǘƘŜ ǇǊƻƳƻǘƛƻƴ ƻŦ ŎƻƭƭŜŎǘƛǾŜ 

licensing scheme for out of commerce works. She notes that the completion of these two 

initiatives would have contributed, among the other things, to the development of 

9ǳǊƻǇŜŀƴŀΦέ 

3.1.4 The Final Directive  

The Orphan Works Directive required member states to introduce a new exception to 

copyright, that enable certain permitted use of orphan works. In the UK, the Directive was 

implemented through two pieces of legislation the Copyright and Rights in Performances 

(Certain Permitted Uses of Orphan Works) Regulations 2014 (SI2014/2861) which inserted 

s.44B to the CDPA1988 (Permitted uses of orphan works) along with the accompanying 

Schedule ZA1. 

The purpose of the directive was to implement a legal framework that ensured the lawful 

cross border online access to orphan works contained within the collections of institutions 
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such as libraries, museums, archives, educational establishments, film heritage and public 

broadcasters with a public as part of their public interest mission. A directive was necessary 

to ensure cross border access, reduce transaction costs and facilitate the identification of 

rights holders, in doing so it would advance the wider aim of building the knowledge 

economy. (Rosati 2013) 

The final text incorporated minor amendments from the initial draft, these included articles 

3, which states that a diligent search should be carried out in good faith, 5(1A) which states 

that a diligent search should be carried out in good faith and only prior to the use of the 

work, and provisions for the right to fair compensation for reappearing rights holders. 

3.1.5 The scope of the Directive 

Directive, states that it concerns the certain uses of orphan works in the collections of 

publicly accessible libraries, educational establishments and, as well as archives, film or 

audio heritage institutions and public-service broadcasting organizations. The Directive 

refers to these organisations as ΨbeneficiariesΩΦ  

Janssens & Tryggvadóttir (2014) note that the restriction of the final Directive to 

ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǘƘŀǘ Ŏŀƴ ŘŜƳƻƴǎǘǊŀǘŜ ŀ Ψpublicπinterest missionΩ όŀǎ ǎǘŀǘŜŘ ƛƴ !ǊǘƛŎƭŜ мύ ŀǊƻǎŜ 

out of a desire to avoid a repeat of the litigation that ensƴŀǊŜŘ DƻƻƎƭŜΩǎ ƭƛōǊŀǊȅ ǇǊƻƧŜŎǘ όǘƘŜ 

precursor of Google Books) the United States, they state:  

άǘƘŜ 9ǳǊƻǇŜŀƴ ƭŜƎƛǎƭŀǘƻǊΣ ǇŜǊŦŜŎǘƭȅ ŀǿŀǊŜ ƻŦ ǘƘŜ DƻƻƎƭŜ .ƻƻƪǎ {ŀƎŀ ǇŜǊŦƻǊƳŜŘ ŀǘ ǘƘŜ ƻǘƘŜǊ 

side of the Atlantic, has been keen to avoid that access to the cultural heritage could be 

ŎƻƴǘǊƻƭƭŜŘ ōȅ ŜƴǘƛǘƛŜǎ ǇǳǊǎǳƛƴƎ ŀ ǇǊƛǾŀǘŜ όƭǳŎǊŀǘƛǾŜύ ƎƻŀƭΦέ 

Despite this there is little discussion or definition of the meaning of what is meant by public-

interest mission other than a reference in recital 20 which states that member states should 

provide an exception or limitation to allow certain uses of orphan works:  

άǇǊƻǾƛŘŜŘ ǘƘŀǘ ǎǳŎƘ ǳǎŜ ŦǳƭŦƛƭǎ ǘƘŜƛǊ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘ ƳƛǎǎƛƻƴǎΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ǘƘŜ ǇǊŜǎŜǊǾŀǘƛƻƴ 

of, the restoration of, and the provision of cultural and educational access to, their 

ŎƻƭƭŜŎǘƛƻƴǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜƛǊ ŘƛƎƛǘŀƭ ŎƻƭƭŜŎǘƛƻƴǎέ (Directive 2012/28/eu, s20) 

Suthersanen and Frabboni (2014) also note that the Directive fails to address the meaning of 

publicly accessible, although they note the provenance of the phrase, stating that: 

 άThere is no criterion as to the nature or constitution of the institution. Neither is the 

ǇƘǊŀǎŜ ΨǇǳōƭƛŎƭȅ ŀŎŎŜǎǎƛōƭŜΩ ŘŜŦƛƴŜŘ ŀƭǘƘƻǳƎƘ ǘƘŜ ƎŜƴŜǎƛǎ ƻŦ ǘƘŜ ǇƘǊŀǎŜ Ŏŀƴ ōŜ ǘǊŀŎŜŘ ōŀŎƪ ǘƻ 

!ǊǘƛŎƭŜ рόнύόŎύΣ 5ƛǊŜŎǘƛǾŜ нллмκнфκ9/έ11  

The lack an expƭƛŎƛǘ ŘŜŦƛƴƛǘƛƻƴ ŀǎ ǘƻ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ Ψpublicly accessibleΩ ƛƴǎǘƛǘǳǘƛƻƴ ƻǊ ǘƘŜ 

ǇƘǊŀǎŜ ΨǇǳōƭƛŎƭȅ ŀŎŎŜǎǎƛōƭŜΩ is raised by Baker (2016) who argues that the lack of clear 

                                                 
11 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation 
of certain aspects of copyright and related rights in the information society, also known as the InfoSoc 
5ƛǊŜŎǘƛǾŜΦ !ǊǘƛŎƭŜ рόнύόŎύ ǊŜŦŜǊǎ ǘƻ άpublicly accessible libraries, educational establishments or museums, or by 

archives, which are not for direct or indirect economic or commercial advantageΤέ 
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definitions results in a lack of legal certainty for the institutions using or wishing to use the 

directive. 

3.1.6 Subject Matter 

Article 1(2) sets out the types of work or materials that are covered under the Directive, 

these include books, journals, newspapers, magazines and other writings, as well as 

phonograms, cinematographic and audio-visual works. Crucially, it omits standalone 

artworks including photographs, which was removed during the consultation phase.  In their 

analysis of the Directive Suthersanen and Frabboni (2014) state that the absence of 

standalone artworks from the final text was, largely due to the need to focus on the print 

sector they state: 

ά¢Ƙƛǎ ƛǎ ŦǳǊǘƘŜǊ ǎǳǇǇƻǊǘŜŘ ƛŦ ƻƴŜ ǎǘǳŘƛŜǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ LƳǇŀŎǘ !ǎǎŜǎǎƳŜƴǘ ǊŜǇƻǊǘ 

ǿƘŜǊŜōȅ ƛǘ ƛǎ ǳǊƎŜŘ ǘƘŀǘ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ŦƻŎǳǎ ōŜ ƻƴ ǘƘŜ ǇǊƛƴǘ ǎŜŎǘƻǊ ŀǎ ƻǇǇƻǎŜŘ ǘƻ ǘƘŜ ƛƳŀƎŜ 

and photography sectors. The urgent need was to address concerns in relation to current 

ŎƻƳƳŜǊŎƛŀƭ ŘƛƎƛǘƛǎŀǘƛƻƴ ƻǇŜǊŀǘƛƻƴǎ όǎǳŎƘ ŀǎ DƻƻƎƭŜΩǎ ŘƛƎƛǘŀƭ ƭƛōǊŀǊȅύ ǿƘƛŎƘ ǘŜƴŘŜŘ ǘƻ ŦƻŎǳǎ ƻƴ 

the print sector, because printed works (unlike other media such as films or photographs) 

Ŏŀƴ ōŜ Ŝŀǎƛƭȅ ƛƴŘŜȄŜŘ ōȅ ƛǘǎ ǎŜŀǊŎƘ ŜƴƎƛƴŜΦέ 

As Callaghan (2017) notes the absence of such material may present a barrier to 

ƻǊƎŀƴƛǎŀǘƛƻƴǎ ƘƻƭŘƛƴƎ ŀ ǿƛŘŜ ǊŀƴƎŜ ƻŦ ƳŀǘŜǊƛŀƭǎΣ ŀƴŘ άmay counter this may counter 

whatever protection such a scheme woǳƭŘ ƻŦŦŜǊΦέ  Although the Directive excludes 

standalone artworks, it includes artistic works, such as illustrations, photographs or painting 

that are embedded within the works covered under Directive, article 1(4) states that:  

ά¢Ƙƛǎ 5ƛǊŜŎǘƛǾŜ ǎƘŀƭƭ ŀƭǎƻ ŀpply to works and other protected subject-matter that are 

embedded or incorporated in, or constitute an integral part of, the works or phonograms 

ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ ǇŀǊŀƎǊŀǇƘǎ н ŀƴŘ оΦέ 

Suthersanen and Frabboni (2014) argue that the Directive could be said to cover other 

ƎǊŀǇƘƛŎ ǿƻǊƪǎΣ ǎǳŎƘ ŀǎ Ψŀ ǇƘƻǘƻƎǊŀǇƘ ǇǳōƭƛǎƘŜŘ ŀǎ ŀ ǇƻǎǘŎŀǊŘΣ ƻǊ ŀǎ ǇŀǊǘ ƻŦ ŀ ŎŀǘŀƭƻƎǳŜΩ they 

ǊŜŦŜǊ ǘƻ ǘƘŜ ǿƻǊŘƛƴƎ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ !ƴƴŜȄ ǿƘƛŎƘ ǎŜǘǎ ƻǳǘ ǘƘŜ ǎƻǳǊŎŜǎ ǘƘŀǘ ǎƘƻǳƭŘ ōŜ ǳǎŜŘ 

to conduct a diligent search. Article 3 of the Annex refers to visual works which include:  

 άŦƛƴŜ ŀǊǘΣ ǇƘƻǘƻƎǊŀǇƘȅΣ ƛƭƭǳǎǘǊŀǘƛƻƴΣ ŘŜǎƛƎƴΣ ŀǊŎƘƛǘŜŎǘǳǊŜΣ ǎƪŜǘŎƘŜǎ ƻŦ ǘƘŜ ƭŀǘǘŜǊ ǿƻǊƪǎ ŀƴŘ 

other such works that are contained in books, journals, newspapers and magazines or other 

workέ  

Article 10 indicates that the inclusion of such material may be planned for a future revision 

of the Directive in stating that it shall submit a yearly report starting on 29 October 2015:  

άŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ǇƻǎǎƛōƭŜ ƛƴŎƭǳǎƛƻƴ ƛƴ ǘƘŜ ǎŎƻǇŜ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘƛǎ 5ƛǊŜŎǘƛǾŜ ƻŦ ǇǳōƭƛǎƘŜǊǎ 

and of works or other protected subject-matter not currently included in its scope, and in 

particular stand-ŀƭƻƴŜ ǇƘƻǘƻƎǊŀǇƘǎ ŀƴŘ ƻǘƘŜǊ ƛƳŀƎŜǎΦέ 

However, to date the Directive has not been expanded further to incorporate such works, 

thereby continuing to exclude a significant amount of material in cultural heritage 

organisations. 
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3.1.7 The Meaning of an orphan  

Article 2 of the Directive states that a work is considered an orphan work where the rights 

holder cannot be located or identified following the completion of a diligent search.  

Article 2(2) states that where a work has multiple rights holders, and where some of those 

rights holders cannot be located, following a diligent search, then the work may be used in 

accordance with the terms of the Directive, provided those rights holders that have been 

identified located, give their permission (with respect to the rights that they hold in the 

work.) It is important to note that in both instances, the text of the Directive requires both 

the completion and recording of a diligent search, for a work to be considered orphaned. 

(See below)  

In their analysis of the Directive Suthersanen and Frabboni (2014) claim that one alternative 

solution to the issue of orphaned works:   

άǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƻ ŘŜŦƛƴŜ ǿƻǊƪǎ ŀǎ Ǉǳblic domain works, unless and until the right holders 

ƻŦ ǘƘŜ ǿƻǊƪǎ ŀǊŜ ƛŘŜƴǘƛŦƛŜŘ ƻǊ ƭƻŎŀǘŜŘΦ ¢Ƙƛǎ ΨƻǇǘ-ƛƴΩ ŀǇǇǊƻŀŎƘ ǿƻǳƭŘ ƘŀǾŜ ǊŜŎƻƎƴƛǎŜŘ ǘƘŜ 

inherent dilemma that the issue of orphan works raises, namely that the uncertainty 

regarding the identity of the author or his whereabouts influences the copyright term, which 

ƛƴ Ƴŀƴȅ ƛƴǎǘŀƴŎŜǎ ƛǎ ŘŜǇŜƴŘŜƴǘ ƻƴ ǘƘŜ ŘŀǘŜ ƻŦ ŘŜŀǘƘ ƻŦ ǘƘŜ ŀǳǘƘƻǊΦέ 

Such a solution however may have interfered with the treatment of pseudonymous and 

anonymous works which have their own national treatments. Furthermore, designating 

such a huge swathe, based on the estimated number of orphaned works, of material as out 

of copyright would have met with considerable resistance from right holder bodies. 

3.1.8 Orphan Works and Unpublished works  

Article 1.3 deals with the use of unpublished works. As Deazley et al (2017) note that άǘƘŜ 

extent to which the Directive applies to unpublished works is qualified in two ways that are 

ǾŜǊȅ ƭƛƳƛǘƛƴƎΦέ This is because the Directive states that may be digitized if: 

1) they have been made publicly accessible by a beneficiary organisation with the 

rightholders consent,  

2) as long as it is reasonable to assume that the rightholder would not oppose the 

use of the work 

Either one of these conditions may be hard to meet, as state the first condition raises 

problems with regard to the use of 3rd party rights in archival material. He uses an example 

of a collection of letters belonging to a well-known author, deposited in the collection of a 

library or archive, arguing that while it is reasonable to assume that the correspondence 

ǿǊƛǘǘŜƴ ōȅ ǘƘŜ ŀǳǘƘƻǊ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ŘŜǇƻǎƛǘŜŘ ǿƛǘƘ ǘƘŜ ΨŀǇǇǊƻǇǊƛŀǘŜ ŎƻƴǎŜƴǘΩ required 

by Directive, the letters written to the author, are unlikely to have been deposited with level 

of consent required by the Directive to make them available.  

On the subject of the 2nd clause, Deazely et al (2017) argue that it would allow beneficiary 

ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǘƻ ƳŀƪŜ ǳƴǇǳōƭƛǎƘŜŘ ǿƻǊƪǎ ƻƴƭȅ ƛƴ ŀ ǎƛǘǳŀǘƛƻƴ ǿƘŜǊŜ ƛǘ ƛǎ άǊŜŀǎƻƴŀōƭŜ ǘƻ 
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assume the unknown or ǳƴǘǊŀŎŜŀōƭŜ ƻǿƴŜǊ ǿƻǳƭŘ ƴƻǘ ƻōƧŜŎǘΦέ .ŜŦƻǊŜ ŀǎƪƛƴƎ άLƴ ǇǊŀŎǘƛŎŜΣ 

ǘƘƻǳƎƘΣ ǿƘŜƴ ǿƛƭƭ ƛǘ ōŜ ǊŜŀǎƻƴŀōƭŜ ǘƻ ƳŀƪŜ ǎǳŎƘ ŀƴ ŀǎǎǳƳǇǘƛƻƴΚέ  

The difficulty in making such an assumption is also made clear by Callaghan (2017) who 

remarks that 

άǘƻ ŦǳƭŦƛƭ ǘƘƛǎ ŎǊƛǘŜǊƛƻƴ of the Directive requires some educated guess work as to whether the 

original creator, who perhaps lived well before the introduction of electricity let alone the 

ƛƴǘŜǊƴŜǘΣ ǿƻǳƭŘ ƻǊ ǿƻǳƭŘ ƴƻǘ ƻǇǇƻǎŜ ŘƛƎƛǘƛȊŀǘƛƻƴ ƻŦ ǘƘŜƛǊ ǿƻǊƪΦέ  

The difficulties of making such a judgement are evident in the decision by curators of the 

.ǊƛǘƛǎƘ [ƛōǊŀǊȅΩǎ 5ƛƎƛǘŀƭ {ǇŀǊŜ wƛō12 ǇǊƻƧŜŎǘ ǘƻ ǊŜŘŀŎǘ ƳŀǘŜǊƛŀƭ ŦǊƻƳ άŀǊƻǳƴŘ мллл 

ŎƻƴǘǊƛōǳǘƻǊǎ ŦƻǊ ǿƘƻƳ ǘƘŜ ƭŜƎŀƭ ŎƻǇȅǊƛƎƘǘ ǎǘŀǘǳǎ ƻŦ ǘƘŜƛǊ ǿƻǊƪǎ ǊŜƳŀƛƴ ŘƛŦŦƛŎǳƭǘ ǘƻ ǊŜǎƻƭǾŜΦέ 

(Russell 2016) This represents roughly 20% of the total number of works digitized.  

3.1.9 Uses of orphan works 

The uses of orphan allowed under the Directive, are normally exclusive to the right holder. 

Article 6 sets out the uses a beneficiary organisation can make of a work that has been 

determined to be an orphan. Article 6(1) permits beneficiary organisations to use works in 

their collection in the following ways: 

(a) Communicating the work to the public, including making it available online  

(b) Copying for the purposes of digitisation, making available, indexing, cataloguing, 

preservation or restoration.  

Article 2 states that such uses are allowed in order for beneficiary organisations to achieve 

ǘƘŜƛǊ ΨǇǳōƭƛŎ-ƛƴǘŜǊŜǎǘ ƳƛǎǎƛƻƴǎΩΣ ǘƻ ǇǊƻǾƛŘŜ ŜŘǳŎŀǘƛƻƴŀƭ ŀƴŘ ŎǳƭǘǳǊŀƭ ŀŎŎŜǎǎΣ preserve and 

restore works and phonograms in their collections. Organisations are allowed to generate 

revenue from such uses, sufficient to cover the cost of digitising and making them available 

to the public. 

3.1.10 End of orphan work status 

Article 5 states a right holder of an orphan work may put an end to its orphan status, 

however it provides no further details about how this should take place or what evidence of 

the right holders claim to the rights in the works should be provided. (Baker 2016) Janssens 

& Tryggvadóttir (2014) argue that unlike pre-existing exceptions, which are applicable for 

the full term of a works protection, the Directive may have only limited duration due to a 

ǊƛƎƘǘ ƘƻƭŘŜǊΩǎ ŀōƛƭƛǘȅ ǘƻ Ǉǳǘ ŀƴ ŜƴŘ ǘƻ ǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪǎ ǎǘŀǘǳǎΣ ǘƘŜǊŜōy removing the legal 

basis of the exception.  

In the UK implementation of the Directive, Schedule ZA1(7) adds several conditions, 

including: 

                                                 
12 The Digital Spare Rib Digital Archive was a digitisation project that sought to make the entire run of the 
feminist magazine Spare Rib available online. Due to the grassroots nature of the original publication the 

project a high proportion of orphan works which were digitised under the exception.  
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ά! ǊƛƎƘǘ ƘƻƭŘŜǊ Ƴŀȅ Ǉǳǘ ŀƴ ŜƴŘ ǘƻ ŀ ǿƻǊƪǎ ƻǊǇƘŀƴ ǎǘŀǘǳǎ ōȅ ǇǊƻǾƛŘƛƴƎ ŜǾƛŘŜƴŎŜ ƻŦ ǘƘŜƛǊ 

ownership of rights to the Office for Harmonization in the Internal Market13 or to the 

relevant body that carried out the diligent search. The beneficiary organisation must provide 

fair compensation to the right holder for use of the work within a reasonable time. If the 

amount of compensation cannot be agreed, then either party ask the Copyright Tribunal to 

ŘŜǘŜǊƳƛƴŜ ǘƘŜ ŀƳƻǳƴǘΦέ ό½!м тόн-3)) 

According to Rosati (2013) the provisions on termination of a works orphan status by a 

reappearing right holder, were introduced at a later stage, with earlier drafts stating that a 

works orphan status would only cease upon identification of all right holders in a work. As 

she writes, it is hard to see how feasible it is for a works orphan status to cease only in 

relation to certain right holder, while remaining orphaned in respect of any other right 

holders who cannot be identified or located.  

3.1.11 Recordation and the orphan works database 

The Directive requires that the results and records of all diligent searches be transmitted 

from the competent national authorities, such as the IPO, to the OHIM (now the EUIPO). 

The records will then be stored in a central database. Article 3(6) of the Directive makes the 

EUIPO responsible for άǘƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ŀƴŘ ƳŀƴŀƎŜƳŜƴǘ ƻŦ ŀ ǎƛƴƎƭŜ ǇǳōƭƛŎƭȅ ŀŎŎŜǎǎƛōƭŜ 

online database on orphan worksέ (European Union Intellectual Property Office 2013)   

¶ The public interface of the database displays details for all works used under the 

exception, including: 

¶ The Title of the work 

¶ Description 

¶ Category including Audio-visual, Cinematographic, Literary Work as well for 

embedded works Fine Art, Illustration, Map/Plan, Photography and Poster  

3.1.12 Non-respondent right holders  

The Directive makes no provision for dealing with the situation where a rights holder has 

been contacted but fails to respond.  

3.1.13 Diligent Search 

Article 3 of the Directive lays out the requirements for diligent search. As noted above, a 

work will be considered orphan if the right holder cannot be identified or located following 

ǘƘŜ ŎƻƳǇƭŜǘƛƻƴ ƻŦ ŀ ΨŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΩΦ ¢ƘŜ ǇŀǊŀƳŜǘŜǊǎ ŦƻǊ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀǊŜ ǎŜǘ ƻǳǘ ŀǎ 

follows by the Directive: 

(a) a diligent search must be carried out ƛƴ ΨƎƻƻŘ ŦŀƛǘƘΩ, out for each work prior to 

any use of the work or phonogram; 

(b) users must consult the ΨŀǇǇǊƻǇǊƛŀǘŜ ǎƻǳǊŎŜǎΩ for the category of works in 

question; 

                                                 
13 The OHIM is now the European Intellectual Property Office  
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(c) ǘƘŜ Ψappropriate sourcesΩ ŦƻǊ ŜŀŎƘ ŎŀǘŜƎƻǊȅ ƻŦ ǿƻǊƪ ŀǊŜ ǘƻ ōŜ ŘŜǘŜǊƳƛƴŜŘ ōȅ 

individual member states;  

(d) beneficiary organisation must keep a record of all diligent searches and make 

ǘƘŜƳ ŀǾŀƛƭŀōƭŜ ǘƻ ǘƘŜ ΨŎƻƳǇŜǘŜƴǘ ƴŀǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘƛŜǎΩ for transmission  

Given that both the Directive and the Orphan Works License Scheme require a diligent 

search to be conducted, an initial discussion of the diligent search requirements here will be 

followed by an analysis of both schemes, following a discussion of the license scheme in the 

next section. 

The remainder of this section will focus on the three aspects of the diligent search 

ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜΣ ŀƴ ƛƴƛǘƛŀƭ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ΨƎƻƻŘ ŦŀƛǘƘΩ, an 

ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ Ψappropriate sourcesΩ ŦƻǊ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ǊŜŎƻǊŘƛƴg and transmission.  

3.1.14 Uptake  

Data from the EUIPO Orphan works database shows that to a total of 462 main works have 

been made available by UK institutions, out of a total 5,313. As the table below shows the 

majority of works registered under the exception belong to two main organisations, the BFI 

and the British Library. The remaining organisations have only registered 23 three main 

works between them. In terms of embedded works, such as illustrations, photographs and 

drawing most of the registered works are from the British Library. While this suggests a low 

uptake, a comparison shows that a similar number of (main) works have been registered by 

the Hungarian Intellectual Property Office (the only other country to implement a licensing 

scheme for orphan works.  

 

Table 3-Number of EU orphan works registered 

Beneficiary Organisation Main 
Work 

Embedded or 
incorporated 

BFI 271 5 

British Library 168 5535 
CREATe 5 2 

Conway Hall Humanist Library  2 0 

Imperial War Museum 1 0 
King`s College, Cambridge 7 0 

University of Kent 1 0 

Northern Ireland Screen 3 0 

Roman Roads Research 
Association 

1 0 

Stirling Council Archives 3 0 

Total 462 5542 

Total Works in Database 5313 5647 
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3.2 The Orphan Works Licensing Scheme 

 

3.2.1 Background 

In addition to its implementation of the EU orphan Works Directive, in 2013 the UK IPO 

brought forward legislation to allow the licensing of individual orphan works, an 

implementation of recommendations made in Professor Ian Hargreaves 2011 report, Digital 

Opportunity: a Review of Intellectual Property and Growth.  

In an impact assessment conducted prior to the introduction of the scheme (IPO 2012) the 

Government stated that the rationale for the adoption of a legislative solution over a non-

legislative one was due to the need to comply with the obligations set out in the Berne 

convention, that all exceptions and limitations must meet the three-step test. Non-

legislative solutions such as an insurance or indemnity scheme minimising damages 

followiƴƎ ŀ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΣ ǘƘŜȅ ŀǊƎǳŜŘ ǿƻǳƭŘ άŀƳƻǳƴǘ ǘƻ DƻǾŜǊƴƳŜƴǘ ŎƻƴŘƻƴƛƴƎ ǳƴƭŀǿŦǳƭ 

ŀŎǘƛƻƴΦέ όǇΦпύ 

Furthermore, the assessment states that any attempt by the Government to annul 

protection for orphan works, without regard for the exclusive rights of the author would 

could create a situation in which users would make no effort to locate a rights holder, 

resulting in a loss of remuneration and loss of control of the works. Finally, they argued that 

if orphan works were available for use without a fee it could create a skewed market for 

known and commissioned works and leave orphan works open to misuse without 

compensation for the right holder.  

 The final legislation contained in the Enterprise and Regulatory Reform Act 2013 and 

Copyright and Rights in Performances (Licensing of Orphan Works) Regulations 2014, 

authorized the UK IPO to issue licenses for both commercial and uncommercial purposes. 

Licenses are non-exclusive and last for 7 years, usage can be both commercial and non-

commercial, and sufficient acknowledgement must be given to the creator or right holder. 

All prospective licensees must conduct a diligent search for the rights owner prior to making 

an application and are required to record the details of their search in the UK orphan works 

register. The IPO provides guidance on how to undertake diligent search for different types 

of works. These are split into three categories or sectors and cover: 

¶ film and sound ς includes films, TV programmes, amateur film footage, music, and 

non-music sound recordings, such as interviews; 

¶ literary works ς includes fiction books, non-fiction books, manuscripts, essays, 

letters, diaries, short stories, notes, poems and dramatic works such as scripts, plays 

and screenplays; and  
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¶ still visual art ς includes photographs, pictures, paintings, posters, sketches, 

drawings, etchings, cartoons and sculptures.14 

The register includes details of all license applications and for each application includes: 

¶ applicant or licensee name15 

¶ applicant or licensee country 

¶ application number  

¶ application date 

¶ use 

¶ status of application  

¶ category (e.g. Moving images, Music notation, Script and choreography, Sound 

recordings, Still visual art, Written work) 

¶ title or short description 

¶ full description 

The register includes details of all applications including those that have been withdrawn or 

were unsuccessful. Although no details are given for rejection or withdrawal in the 

database, the IPO website states that applications may be rejected if: 

¶ a proper diligent search hasn't been conducted the proposed treatment 

¶ adaption or alteration is derogatory  

¶ ƛǘ ǿƻǳƭŘƴΩǘ be in the public interest to issue a license  

In addition to this the IPO may consider more broadly whether the proposed usage is 

inappropriate. 

                                                 
14IPO (2015) Orphan Works Licensing Scheme Overview for Applicants 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/fi le/518251/Orphan_Works_Lic
ensing_Scheme_Overview_for_Applicants.pdf 
 
15 This was redacted in late November 2017 after I pointed out to the IPO that applicants email address where 

visible when searching by licensee name.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/518251/Orphan_Works_Licensing_Scheme_Overview_for_Applicants.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/518251/Orphan_Works_Licensing_Scheme_Overview_for_Applicants.pdf
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Figure 1-Screenshot from the IP's Orphan Works Register 

 

 

3.2.2 Commercial and Non-Commercial Uses  

The IPO's Guidance (IPO 2016) states that a Non-Commercial license allows use orphaned 

works in: 

¶ free hand outs for live event, exhibition or similar 

¶ use in a live event, exhibition or similar 

¶ in newsletter, bulletin, e-newsletter or e-bulletin 

¶ in non-commercial promotional material - print and digital 

¶ digitise and make available online, including on social media 

¶ preservation purposes 

¶ use on stage or in performance 

¶ educational purposes - use in learning/training materials, including e-learning 

¶ use in thesis/dissertation 

¶ personal use 

An example of non-commercial use would be to promote a free exhibition of which the 

work was part. (Pedley 2015) Whereas commercial usage includes any usage of the work 

that makes money, regardless of whether it is for profit or to cover the costs of making it 

ŀǾŀƛƭŀōƭŜΦ tŜŘƭŜȅ όнлмрΥмпмύ ƎƛǾŜǎ ŀƴ ŜȄŀƳǇƭŜ ƻŦ ŎƻƳƳŜǊŎƛŀƭ ǳǎŀƎŜ ŀǎ ǎǘŀǘƛƴƎ ǘƘŀǘ άǿƘŜǊŜ 

the use of an orphan work, such as a photograph on a poster, to promote or market an 

ŜȄƘƛōƛǘƛƻƴ ǿƘŜǊŜ ǘƘŜǊŜ ǿŀǎ ŀ ŎƘŀǊƎŜΣ ǿƻǳƭŘ ōŜ ŎƻƳƳŜǊŎƛŀƭΦέ  
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3.2.3 Costs 

The cost of license includes an administration fee, which ranges from £20 for one work to 

£80 for 30 works. The License fee itself starts from 10p plus VAT, for anon commercial 

license, the final license fee varies depending upon the intended usage. (IPO 2015) The 

license fee is set aside as fair compensation in the event of the rights-holder reappearing. 

Under the scheme, applicants can license up to 30 works per application, with license fees 

ranging from £20 for a single work to £80 for 30 works. (IPO 2015) Application fees are non-

refundable regardless of whether an application is approved, and the IPOs specifies credit or 

debit card as the method of payment. The IPO states that sublicensing is not-permitted 

under the terms of the orphan works license. Renewals can be made after the end of the 

initial seven year period, but require another diligent search. Table (1) below summarizes 

payments to be made in relation to an orphan works license. 

  

  

3.2.4 Rights holders 

If right holders believe their work is the subject of an application for a licence or has already 

been licensed they may contact the IPO to: 

¶ stop the application if a licence has not yet been issued 

¶ claim the licence fee that has been paid 

A reappearing rights holder may claim for any of their works appearing on the register, at 

any time. In order for their claim to be allocated to the correct work, they are encouraged to 

use the contact form on the register. In order for the IPO to be satisfied that a reappearing 

rights holder has a genuine claim to a work or works, it is recommended they provide any 

evidence they have in support of their claim, this can include: 

¶ contracts  

¶  wills   

¶ copies of any other relevant correspondence that shows they are the rights holder 

 Application Fee License Fee 

Method of payment Credit or debit card using a 
secure payment process. 

Credit or debit card using a 
secure payment process. 

When payment is made At the time of submitting the 
licence application 

Once the licence application 
has been approved, prior to 

the issuing of the licence. 

Amount The fee structure is tiered, 
charge starts at £20 for 1 
work and rises to £80 for 30 
works per application  

Dependent upon the usage 
being licensed. The cost for a 
single image for non-
commercial starts at £0.10. 
 
  

Table 4-Summary of payments relating to the Orphan Works License Scheme 
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Once a claim has been submitted, the IPO will evaluate it and if approved the rights holder 

will then be entitled to any license fee(s) paid for use of their work(s), or in circumstances 

where a work has multiple right holders their portion of the licence fee.  

3.2.5 Non-respondent right holders 

 The guidance for diligent search issued by the IPO states that where a right holder has been 

located but fails to respond to a request for permission, a work cannot be declared orphan. 

(IPO 2014 

3.2.6 Complaints and Appeals  

Both applicants and right holders have the right of appeal. Applicants may appeal if an 

application has been refused, or they are dissatisfied about license conditions or fees 

charged. In the first instance they may appeal to the IPO, if they wish to appeal further 

about the licence condition or licence fee they may appeal to an IPO official not involved in 

the original decision. In the event that the appeal is unresolved applicants may appeal to the 

Copyright Tribunal. (IPO 2015a) 

Right holders unhappy with the actions of the IPO may in the first instance appeal directly to 

the IPO. Should they wish to appeal further they have the right to appeal to an IPO official 

not involved in the original decision. In the event that the matter is still unresolved they may 

appeal to the First Tier Tribunal (General Regulatory Chamber) one of seven regulatory 

chambers which handle appeals against decisions made by government regulatory bodies. 

¢ƘŜ LthΩǎ όLthнлмрŀύ ƎǳƛŘŀƴŎŜ ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜ ǘǊƛōǳƴŀƭ Ŏŀƴ ƻƴƭȅ ŎƻƴǎƛŘŜǊ ŎƻƳǇƭŀƛƴǘǎ ǘƘŀǘ Lth 

has acted improperly or failed to meet its obligations under Regulation 14 of SI 2014/2863 

which states: 

14. (1) A right holder who has identified themselves to the authorising body under 

regulation 12, may appeal to the First-tier Tribunal on the grounds that the 

authorising body has either acted improperly or failed to comply with its obligations 

under these Regulations.  

(2) An orphan licensee may appeal to the Copyright Tribunal concerningτ  

(a)the refusal by the authorising body to grant an orphan licence to the 

orphan licensee; 

(b)any condition imposed by the authorising body in connection with the 

grant of the orphan licence; or 

(c)any amount described in regulation 10(1) which the authorising body 

requires it to pay. 
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(3) On an application under paragraph (2) the Copyright Tribunal shall consider the 

matter and may make such order as it considers to be reasonable in the 

circumstances.16 

If someone is unhappy with the final response to their complaint, and it is something than 

cannot be appealed to either the Copyright Tribunal or the First Tier Tribunal, they can refer 

their complaint to the Parliamentary and Health Service Ombudsman. (IPO 2015a) 

Table 5 ς Breakdown of IPO Orphan Works License Applications December 2017 

3.2.7 Impact and reception of the OWLS Scheme 

!ǘ ƛǘǎ ƭŀǳƴŎƘΣ ǘƘŜ ǎŎƘŜƳŜ ǿŀǎ ŘŜǎŎǊƛōŜŘ ŀǎ ΨǘǊŀƛƭōƭŀȊƛƴƎΩ ōȅ .ŀǊƻƴŜǎǎ bŜǾƛƭƭŜ-Rolfe then 

Minister for Intellectual Property (Department for Business, Innovation & Skills et al 2014), 

while the impact assessment estimated that the scheme would   

A report by the IPO (IPO 2015d) into the first years of operation of the OWLS Scheme stated 

that by the end of the first year of operation the IPO had issued 27 licenses worth £8,001.97 

(20 Non-Commercial and 7 Commercial). An analysis of the IPO Orphan Works database 

(table 2) shows that as of December 2017, a total of 626 applications for a license have been 

granted, with a further 8 having been received. No applications have been rejected. Of 

these largest number of licenses issued fall under the category still visual art, for which 452 

licenses have been granted showing that the license is at least effective in enabling the use 

of works not covered by the license. Despite, this the overall number of works licensed is 

tiny compared to the total number of works estimated to be orphaned. 

Perhaps, due to its newness there have only been a few studies conducted into the Orphan 

Works License Scheme, these are summarized below.  

Terras (2014) writes about her experience of licensing a single image work, from National 

[ƛōǊŀǊȅ ƻŦ {ŎƻǘƭŀƴŘΩǎ {ŎƻǘǘƛǎƘ {ŎǊŜŜƴ !ǊŎƘƛǾŜΣ ŀ ƳƛŘ-мфслǎ άƭŀƴǘŜǊƴέ ƛƴǘŜǊǾŀƭ ǎƭƛŘŜ ǘŜƳǇǘƛƴƎ 

patron to buy an ice lolly, used at the Odeon Cinema, Eglinton Toll, Glasgow. The slide was 

part of a collection of lantern slides with no individual records and having contacted the 

Odeon, they state their records for designs do not go that far back and are unable to prove 

                                                 
16 Source: www.legislation.gov.uk/uksi/2014/2863/regulation/14/made 

Category Moving 

Images 

Music 

Notations 

Script & 

Choreography 

Sound 

Recordings 

Still 
Visual 

Art 

Written 

Works 
Total 

Granted 4 3 0 14 452 153 626 

Withdrawn 2 2 1 4 38 24 70 

Expired 0 0 0 0 4 0 4 

Received  NA 1 0 0 6 1 8 

Total 6 6 1 18 495 178 704 

http://www.legislation.gov.uk/uksi/2014/2863/regulation/14/made
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ǘƘŜȅ ƘƻƭŘ ǘƘŜ ŎƻǇȅǊƛƎƘǘΣ ǘƘŜȅ ƎƛǾŜ ǘƘŜƛǊ ǇŜǊƳƛǎǎƛƻƴ ŦƻǊ ǳǎŜ ƻŦ ǘƘŜ ƛƳŀƎŜΣ άǿƛǘƘ ǘƘŜ ŎŀǾŜŀǘ 

that a copyright owner, whom they cannot speak for, may come forward at some future 

ŘŀǘŜΦ Lǘϥǎ ŀƴ ƻǊǇƘŀƴΦέ ό¢ŜǊǊŀǎ нлмпύ ²ƛǘƘ ǘƘŜ ƛƴǘŜƴǘƛƻƴ ƻŦ ƭƛŎŜƴǎƛƴƎ ǘƘŜ ǿƻǊƪ ŦƻǊ ŎƻƳƳŜǊŎƛŀƭ 

ǳǎŀƎŜ ǎƘŜ ǎǘŀǘŜǎΥ άL ǿŀƴǘ ǘƻ ŀŘƻǇǘ ƛǘΣ ǎƻ L Ŏŀƴ ǳǎŜ ƛǘ ǿƛŘŜƭȅΣ ōǳǘ ŀƭǎƻΣ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ Ƙƻǿ 

easy? hard? costly? problematic? easy? it is to get a license for orphan works under this new 

ǎŎƘŜƳŜΦέ ό¢ŜǊǊŀǎ нлмпύ 

!ƭǘƘƻǳƎƘ ¢ŜǊǊŀǎΩ ōƭƻƎ ǇǊƻǾƛŘŜǎ ŀ ŘŜǘŀƛƭŜŘ ǎǘŜǇ ōȅ ǎǘŜǇ ŜȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ ƭƛŎŜƴǎƛƴƎ ǇǊƻŎŜǎǎΣ 

her intended usage was commercial, and for a single image and therefore, much of her 

experience may not be directly relevant to the experiences of cultural heritage digitisation. 

A paper by Callaghan (2017) documents her, experiences engaging with both the exception 

and the licensing scheme in the course of a digitisation project for Conway Hall, the Ethical 

{ƻŎƛŜǘȅ ƻŦ DǊŜŀǘ .ǊƛǘŀƛƴΦ /ŀƭƭŀƎƘŀƴΩǎ ǇŀǇŜǊ ǎŜǘ ƻǳǘ άǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ǘƘŜ ƛƴǘǊƻŘǳŎǘƛƻƴ 

of orphan work licensing schemes has adequately addressed the barriers orphan works offer 

to digitization projects undertaken within the UniǘŜŘ YƛƴƎŘƻƳΦέ ό/ŀƭƭŀƎƘŀƴ нлмт,1) using 

the Architecture and Place digitisation project as a case study. The scale of the project 

reflects the small scale of the organization, involving only 179 objects from the archives of 

The Ethical Society. Despite the small scale in comparison to mass digitisation projects 

Callaghan (2017, 6) describes the material as a significant challenge in terms of copyright as 

a:  

άƎǊŜŀǘ ŘŜŀƭ ƻŦ ƛǘ ǿŀǎ ŎƻǾŜǊŜŘ ǳƴŘŜǊ ǘƘŜ ŎƻǇȅǊƛƎƘǘ ŘǳǊŀǘƛƻƴ ǇǊƻǾƛǎƛƻƴǎΣ ŜǎǇŜŎƛŀƭƭȅ ŀǎ ƛǘ ǊŜƭŀǘŜǎ 

to unpublished works, and there was "little we had produced ourselves. There was a mix of 

material; graphic, textual and aural which required different approaches with respect to due 

ŘƛƭƛƎŜƴŎŜΦέ 

In her discussion of her experiences using the license scheme, Callaghan notes the that the 

level of diligence required under the scheme for these types of works is greater than that 

ŦƻǊ ƻǘƘŜǊǎΣ ǎǘŀǘƛƴƎ ǘƘŀǘΥ άǳƴŘŜǊ ǘƘŜ ¦Y ǎŎƘŜƳŜ ȅƻǳ Ƴŀȅ ƭƛŎŜƴǎŜ ǎǘŀƴŘŀƭƻƴŜ ŀǊǘ ǿƻǊƪ ŀƴŘ 

photographs but the due diligence checklist that is required to be filled in is much longer 

ǘƘŀƴ ǘƘŜ ŎƘŜŎƪƭƛǎǘǎ ŦƻǊ ƻǘƘŜǊ ƳŜŘƛŀΦέ ό/ŀƭƭŀƎƘŀƴ нлмтΣрύ {ƛƳƛƭŀǊƭȅ ¢ŜǊǊŀǎ όнлмпύ ŘƛǎŎǳǎǎŜǎ ǘƘŜ 

length of the checklists that are required to be completed by the IPO as part of the 

application process noting that there are 55 places she is required to check. Discussing, the 

inclusion of the websites for various societies such as the Professional Cartoonist's 

!ǎǎƻŎƛŀǘƛƻƴΣ ǎƘŜ ƴƻǘŜǎ ǘƘŀǘ ƛǘ ƛǎƴΩǘ ŎƭŜŀǊ ŦǊƻƳ ǘƘŜ ƎǳƛŘŀƴŎŜ ǿƘŀǘ ǘƘŜ ǳǎŜǊ ƛǎ ŜȄǇŜŎǘŜŘ ǘƻ ƭƻƻƪ 

for saying: 

άŀ ƭƻt of the places are societies, and I'm not sure what they thought you could do there, or 

ǿƘŀǘ ǘƘŜȅ ƘŀǾŜ ǘƘŀǘ ƛǎ ǊŜƭŜǾŀƴǘΧ ƛǘǎ ƳǳŎƘ ƳƻǊŜ ŀ ƳŜƳōŜǊǎƘƛǇ ƻǊƎŀƴƛǎŀǘƛƻƴ ǘƘŀƴ ŀ 

repository for content. So, I'm not sure what I'm being asked to check: that I had a quick 

ƭƻƻƪ ŀǘ ǘƘŜ ǿŜōǎƛǘŜΚ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ƴƻǘƘƛƴƎ ƻŦ ǊŜƭŜǾŀƴŎŜ ōŜŎŀǳǎŜ ǘƘŜȅ ŘƻƴΩǘ ƘŀǾŜ ŀ 

repository? that I was supposed to email them and ask? Guidance on that would be super 

ǳǎŜŦǳƭΦέ 

Callaghan (2017,5) also points out that while the guidance provided by the IPO is extensive, 

ƛǘ Ŏŀƴ ōŜ ƻǳǘ ƻŦ ŘŀǘŜΥ άǎƻ ǿŜōǎƛǘŜǎ ǘƘŀǘ ŀǊŜ ǇǊƻǾƛŘŜŘ ŀǎ ǎƻǳǊŎŜǎ ƻŦ ƛƴŦƻǊƳŀǘƛƻƴ ǘƻ ōŜ ŎƘŜŎƪŜŘ 
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Ƴŀȅ ƴƻ ƭƻƴƎŜǊ ŜȄƛǎǘΦέ  ¢Ƙƛǎ ƘƛƎƘƭƛƎƘǘǎ ǘƘŜ ƴŜŜŘ ŦƻǊ ŀƴȅ ǎǳŎƘ ƎǳƛŘŀƴŎŜ ǘƻ ōŜ ǊŜƎǳƭŀǊƭȅ ǳǇŘŀǘŜŘ 

to reflect the changing nature of web resource and to reflect the availability of new sources. 

An examination of the Guidance shows that they were last updated in 2015, and ƛǘΩǎ not 

clear how often they are updated, meaning that further sources could become unavailable. 

Further highlighting the difficulty of conducting a diligent search, even for a limited number 

of items, Callaghan notes that the length of time it took to complete due diligence was 

ōŜȅƻƴŘ ƘŜǊ ƛƴƛǘƛŀƭ ŜȄǇŜŎǘŀǘƛƻƴ ǎǘŀǘƛƴƎ ǘƘŀǘ άώŜϐǾŜƴ ǿƛǘƘ ǾƻƭǳƴǘŜŜǊ ŀǎǎƛǎǘŀƴŎŜ ǘƘƛǎ ǇǊƻŎŜǎǎ 

took far longer than the two-month period that was estimated. Approximately 60 staff days, 

some partially and some totally, were devoted to copyright due diligence and eight 

ǾƻƭǳƴǘŜŜǊ ŘŀȅǎΦέ {ƘŜ ƴƻǘŜǎ ǘƘŀǘ ŀƭǘƘƻǳƎƘ ǘƘŜ ǾƻƭǳƴǘŜŜǊΣ ŜƳǇƭƻȅŜŘ ŦƻǊ ƻƴŜ ŘŀȅΣ ǿŀǎ 

expected to divide their time between the diligence, and other tasks related to the 

digitisation project. Callaghan (2017,7) notes that the time required to complete due 

diligence varies and is dependent on:  

άǘƘŜ ƛǘŜƳ ǘȅǇŜΣ ǘƘŜ ƛƴŦƻǊƳŀǘƛƻƴ ŀƭǊŜŀŘȅ ŀǾŀƛƭŀōƭŜΣ ǘƘŜ ƛƴŦƻǊƳŀtion you discover when 

ǳƴŘŜǊǘŀƪƛƴƎ ǘƘŜ ǊŜǉǳƛǊŜŘ ǊŜǎŜŀǊŎƘ ŀƴŘ Ƙƻǿ ƭƻƴƎ ƛǘ ǘŀƪŜǎ ǘƻ ǊŜŎŜƛǾŜ ǊŜǇƭƛŜǎ ǘƻ ǉǳŜǊƛŜǎέΦ 

A comparative analysis conducted in 2016 (Favale, Schroff and Bertoni) of diligent search 

requirements across different EU jurisdictions counted a total of 211 sources for diligent 

ǎŜŀǊŎƘ ƭƛǎǘŜŘ ƛƴ ǘƘŜ LthΩǎ ƎǳƛŘŀƴŎŜ including: 

άƻǊǇƘŀƴ ǿƻǊƪǎ ǊŜƎƛǎǘǊƛŜǎΣ ƎŜƴŜǊŀƭ ŀǳǘƘƻǊǎ ǊŜƎƛǎǘǊƛŜǎ όǎǳŎƘ ŀǎ ²!¢/IύΣ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘƛŜǎ 

data banks, unions or associations of authors and publishers, agents, guilds, international 

unique identifiers, general, legal, and newspaper archives, in addition to directions to check 

ŀƎŀƛƴǎǘ ƎŜƴŜǊƛŎ ǎƻǳǊŎŜǎ ǎǳŎƘ ΨŘŀǘŀōŀǎŜǎ ŀƴŘ ŎŀǘŀƭƻƎǳŜǎΩΣ Ψart universities alumniΩ and 

ǇŜǊŦƻǊƳƛƴƎ ŀ ƎŜƴŜǊŀƭ ƛƴǘŜǊƴŜǘ ǎŜŀǊŎƘΦέ 

Their assessment while 70% of those sources were freely accessible online, the remaining 

30% still require some form of additional effort, with 22% requiring some form of direct 

contact either by email or mail. In addition, their data shows that only 2% offer free on-site 

access, something that Callaghan (2017) refers to when she states that, for some items, the 

diligent search required visit to other London archives in order to locate the current 

copyright holders, thus representing additional time costs. In her conclusion Callaghan also 

refers to the high level of time costs involved in conducting diligent search, noting that: 

άGiven the time requirement to undertake the due diligence required it was not 

recommended to undertake another digitization project containing a high proportion of 

ƻǊǇƘŀƴ ǿƻǊƪǎ ŦǊƻƳ ŘƛǾŜǊǎŜ ŎǊŜŀǘƻǊǎΦ ¢ƘŜ ƭƛōǊŀǊȅΩǎ ƴŜȄǘ ŘƛƎƛǘƛȊŀǘƛƻƴ ǇǊƻƧŜŎǘ ǿƛƭƭ ŦƻŎǳǎ ƻƴ 

works that are predominantly in the public domain to minimize copyright due diligence 

ǊŜǉǳƛǊŜƳŜƴǘǎΦέ όǇммΦύ 

aƻǊŜƻǾŜǊΣ ǎƘŜ ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜ ŦŀŎǘ ǘƘŀǘ άƳŜŘƛǳƳ ǘo larger scale digitization projects 

ƛƴŎƭǳŘƛƴƎ ƻǊǇƘŀƴ ǿƻǊƪǎ ƘŀǾŜ ŎƻƴǘƛƴǳŜŘ ǘƻ ōŜ ǘƻ ōŜ ǇǊƻŘǳŎŜŘ ŀŎǊƻǎǎ ǘƘŜ ŎƻǳƴǘǊȅέ ǎƛƴŎŜ ǘƘŜ 

introduction of both the directive and license scheme, suggests that risk management 

ŎƻƴǘƛƴǳŜǎ ǘƻ ōŜ άǘƘŜ ǇǊŜŦŜǊǊŜŘ ƳŜǘƘƻŘ ŦƻǊ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ǇǊƻōƭŜƳ ƻŦ ƻǊǇƘŀƴ ǿƻǊƪǎΦέ  
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In a consultation on the orphan works license scheme prior to its introduction the British 

Library (2013) responded to a number of questions surrounding orphan works and in the 

process identified several limitations with the scheme.  

In its review of the first year of the schemes operation, (IPO 2015c) the IPO published 

feedback they had received from applicants and potential applicants to the scheme. Citing 

data obtained from roughly 20 respondents, the survey included data from respondents 

who had yet to use the scheme or decided against using it. The results showed that 

organizations were not using the license scheme for a variety of reasons including one 

respondent who found right holder using the guidance, 3 respondents cited the cost of 

licensing was too high, other reasons given for not using the scheme included comments 

about the schemes unsuitability for mass digitisation, cost of the license, the length of 

license, and the time and administrative costs. While, it is not clear how many respondents 

were from cultural heritage organisations, suggestions from users for improving the scheme 

included longer licenses, the facility for bulk licensing and reduced administrative and 

licensing costs.  

Baker (2016,14) notes that although the Orphan Works License is available to both 

commercial and non-commercial users, the requirement to conduct a diligent search on a 

work by work basis άrenders it similarly unsuited to facilitating the use of orphan works in 

mass digitisation initiatives." Referring to the fact that the license only permits use within 

the UK, she argues that online dissemination of licensed works could result in the breach of 

ǘƘŜ ǘŜǊƳǎ ƻŦ ǘƘŜ ƭƛŎŜƴǎŜ όǿŜǊŜ ŀ ǿƻǊƪ ǘƻ ŀŎŎŜǎǎŜŘ ōȅ ǳǎŜǊǎ ƻǳǘǎƛŘŜ ǘƘŜ ¦YύΣ άŜǾŜƴ ǿhen 

ŜȄƛǎǘƛƴƎ ŀƳōƛƎǳƛǘƛŜǎ ŀǎ ǘƻ ǘƘŜ ŎƻǊǊŜŎǘ ϥǇƭŀŎŜ ƻŦ ƛƴŦǊƛƴƎŜƳŜƴǘϥ ŀǊŜ ŀŎŎƻǳƴǘŜŘ ŦƻǊΦέ (p14) She 

proceeds to note that although the use of technological prevention measures(TPM) such as 

geo-blocking could restrict use of those works by users outside the UK, such technologies 

undermine the purpose of mass digitisation projects as large-scale disseminators of 

information. as she says: 

άLǘ ƛǎ ƘƛƎƘƭȅ ƛƳǇǊƻōŀōƭŜ ǘƘŀǘ ǘƘŜ Ǝƻŀƭ ǎƘŀǊŜŘ ōȅ ōƻǘƘ 9ǳǊƻǇŜŀƴŀ ŀƴŘ ǘƘŜ DƻƻƎƭŜ .ƻƻƪǎ 

Library to 'democratize 'democratize access to the world's collective knowledge' could be 

ŀŎƘƛŜǾŜŘ ǘƘǊƻǳƎƘ ŘƛǎǎŜƳƛƴŀǘƛƴƎ ƳŀǘŜǊƛŀƭǎ ƻƴƭƛƴŜ ƛƴ ƻƴƭȅ ƻƴŜ ŎƻǳƴǘǊȅΦέ ό.ŀƪŜǊ нлмсΣмпύ 

CƛƴŀƭƭȅΣ ǎƘŜ ƴƻǘŜǎ ǘƘŀǘ ǘƘŜ ƴŜŜŘ ǘƻ Ǉŀȅ ŀ ƭƛŎŜƴǎŜ ŦŜŜ ǊŜŘǳŎŜǎ ǘƘŜ ƳƻƴŜȅ ŀǾŀƛƭŀōƭŜ ǘƻ /ILΩǎ ǘƻ 

make works available, arguing that the more licenses to be paid, the fewer the number of 

orphan works that can be made available. She argues that the license fee could only be paid 

in the event of the right holder reappearing, allowing CHIs to retain the money to fund 

further uses of orphan works. While, the number of reappearing right holders is low, CHIs 

might still wish to put money aside, leading to a situation where organisations may choose 

not to digitise orphan works due to the uncertainty of a claim. 

Overall the UK Orphan Works License Scheme does not appear to be intended or geared 

towards mass digitization of orphan works, but instead appears to be intended to enable 

the use of individual works or small quantities for commercial as well as non-commercial 

usage. As Callaghan (2017) notes uptake of the scheme has been limited amongst cultural 

heritage organisations, with the Museum of the Order of St. John having registered the 
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largest number of works (179), followed The Architecture and Place project is next with 60 

items.17  

While the requirement for a diligent search is intended to protect right holders (see IPO 

2015d, 1), for cultural heritage organisations the need to undertake diligent search on a 

work by work basis is likely to prove as problematic as with the EU Directive. Furthermore, 

the fact the scheme requires payment of license fee and application fee will likely make it 

less attractive to cultural heritage organisations who already stretched budgets wish to be 

seen to be making the best use of their public funding.  

Furthermore, as we have seen the license provides less coverage than the Directive. The 

main reasons a cultural heritage organisation would have for using the license scheme 

would be to make material not covered by the Directive, such as standalone images, 

photographs or artwork available, which can be seen in Table 2 above. In this respect it 

appears to being used primarily for this purpose, picking up where the Directive leaves off.     

 

3Φо ²Ƙŀǘ ƛǎ ŀ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ǿƘŀǘ ƛǎ ƳŜŀƴǘ ōȅ ΨƎƻƻŘ ŦŀƛǘƘΩΚ 

One of the defining features of the Directive is the requirement for diligent search. Without 

completion of such a search an organisation cannot legally use an orphan work within the 

scope of the Directive.  

In terms of the actual steps to be taken to complete a diligent search, the text of the 

Directive does not provide a lot of detail (Suthersanen & Frabboni 2014). Nowhere in the 

ǘŜȄǘ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜ ƛǎ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ΨƎƻƻŘ ŦŀƛǘƘΩ established. Recital 14 states that a: 

ΨŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ǎƘƻǳƭŘ ƛƴǾƻƭǾŜ the consultation of sources that supply information on the 

works and other protected subject-matter as determined, in accordance with this Directive, 

ōȅ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜ ǿƘŜǊŜ ǘƘŜ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ Ƙŀǎ ǘƻ ōŜ ŎŀǊǊƛŜŘ ƻǳǘΦέ ό5ƛǊŜŎǘƛǾŜ 

2012/28/eu) ōǳǘ ŘƻŜǎƴΩǘ elaborate further.   

The recital OWD states that Member States can refer to guidelines on diligent search: 

άŀƎǊŜŜŘ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ IƛƎƘ-Level Working Group on Digital Libraries established as 

ǇŀǊǘ ƻŦ ǘƘŜ ƛнлмл ŘƛƎƛǘŀƭ ƭƛōǊŀǊȅ ƛƴƛǘƛŀǘƛǾŜΦέ (2012/28eu .14) These guidelines are elaborated 

in the Memorandum of Understanding on Diligent Search Guidelines for Orphan Works 

which established some general criteria that form the basis for diligent search as well as 

sector specific guidelines agreed with stakeholders from cultural institutions and the 

creative sectors. (The European Digital Libraries Initiative) As part of the guidelines a 

definition of orphan works was given which stated that: 

ά! ǿƻǊƪ ƛǎ άƻǊǇƘŀƴέ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǊƛƎƘǘƘƻƭŘŜǊǎ ǿƘƻǎŜ ǇŜǊƳƛǎǎƛƻƴ ƛǎ required to use it and 

who can either not be identified, or located based on diligent search on the basis of due 

                                                 
17 ThŜǎŜ ŦƛƎǳǊŜǎ ŀǊŜ ǘŀƪŜƴ ŦǊƻƳ /ŀƭƭŀƎƘŀƴ όнлмтύΣ ŘǳŜ ǘƻ ǘƘŜ LthΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ǊŜŘŀŎǘ ǘƘŜ ƭƛŎŜƴǎŜŜ ƴŀƳŜ ƛǘΩǎ ƴƻǘ 

currently possible to get up-to-date figures on works per l icensee. 
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diligence guidelines. This search must be both in good faith (subjectively) and reasonable in 

ƭƛƎƘǘ ƻŦ ǘƘŜ ǘȅǇŜ ƻŦ ǊƛƎƘǘƘƻƭŘŜǊ όƻōƧŜŎǘƛǾŜƭȅύΦέ [emphasis added] 

¢Ƙƛǎ ŘŜŦƛƴƛǘƛƻƴ ǊŜǘŀƛƴǎ ǘƘŜ ǇƘǊŀǎŜ ΨƎƻƻŘ ŦŀƛǘƘΩ ŀƴŘ ŀŘŘǎ ǘƘŜ ǘŜǊƳ ǊŜŀǎƻƴŀōƭŜ ǿƘƛŎƘ Ƴŀȅ ƘŀǾŜ 

been drawn from the United States proposed 2008 orphan works legislation, which would 

have provided users of orphan works a limitation on remedies, for infringement, following a 

diligent search for the work's copyright owner. (Durantaye 2010)  

Elsewhere Deazley et al (2017) note the difference between the wording in the Directive 

ŀƴŘ ŦƻǊ ǘƘŜ h²[{ ǎŎƘŜƳŜΣ ǘƘŜ ƭŀǘǘŜǊ ƻŦ ǿƘƛŎƘ ǊŜǉǳƛǊŜǎ ŀ ΨǊŜŀǎƻƴŀōƭŜ ǎŜŀǊŎƘΩ ƭŜŀŘƛƴƎ ǘƘŜƳ ǘƻ 

ŀǎƪ ǿƘŜǘƘŜǊ ǘƘŜ ŘƛŦŦŜǊŜƴǘ ǿƻǊŘƛƴƎ ŜǎǘŀōƭƛǎƘŜǎ ŀ ŘƛŦŦŜǊŜƴǘ ǎǘŀƴŘŀǊŘ ǎŀȅƛƴƎ ά[s]hould we read 

these different standards ς reasonableness and good faith ς as synonyms within this 

ǊŜƎǳƭŀǘƻǊȅ ƭŀƴŘǎŎŀǇŜΚ Lǘ ƛǎ ƴƻǘ ŜƴǘƛǊŜƭȅ ŎƭŜŀǊΦέ  

They argue that whereas: άwhat constitutes a reasonable condition, amount, time or 

ǇŀȅƳŜƴǘ ǿƛƭƭ ŘŜǇŜƴŘ ƻƴ ǘƘŜ ŦŀŎǘǎ ŀǘ ƘŀƴŘέ ƎƻƻŘ ŦŀƛǘƘ Ƴŀȅ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ŀǎ ōŜƛƴƎ ŜƛǘƘŜǊ 

ǎȅƴƻƴȅƳƻǳǎ ǘƻ ǊŜŀǎƻƴŀōƭŜƴŜǎǎ ƻǊ ƳŜǊŜƭȅ ǘƻ ƛƴŘƛŎŀǘŜ άǘƘŜ ŀōǎŜƴŎŜ ƻŦ ōŀŘ ŦŀƛǘƘ ƻǊ ƛƳǇǊƻǇŜǊ 

conduŎǘ ƻƴ ǘƘŜ ǇŀǊǘ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ŎŀǊǊȅƛƴƎ ƻǳǘ ǘƘŜ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΦέ ό5ŜŀȊƭŜȅ Ŝǘ ŀƭ нлмтύ 

Finally, they note that to some extent the change may have been made due to the lack of 

ŎŜǊǘŀƛƴǘȅ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΨƎƻƻŘ ŦŀƛǘƘΩ ƴƻǘƛƴƎ ǘƘŀǘ ŦƻǊ ƭŀǿȅŜǊǎ ǘǊŀƛƴŜŘ ƛƴ ǘƘŜ ¦YΩǎ 

ŎƻƳƳƻƴ ƭŀǿ ǎȅǎǘŜƳ ƛǘ άƘŀǎ ŀ ǾŀƎǳŜƴŜǎǎΣ ǿƘƛŎƘ ŦǊƻƳ ŀ ƭŜƎŀƭ ǇŜǊǎǇŜŎǘƛǾŜΣ Ŏŀƴ ǎŜŜƳ 

ǳƴǎŜǘǘƭƛƴƎΦέ ό5ŜŀȊƭŜȅ Ŝǘ ŀƭ нлмтύ 

Lǘ ƛǎ ǇƻǎǎƛōƭŜ ǘƻ ƛƴǘŜǊǇǊŜǘ ΨƎƻƻŘ ŦŀƛǘƘΩ ǘƻ ƳŜŀƴ ƳŀƪƛƴƎ ŀƴ ƘƻƴŜǎǘ ŀǘǘŜƳǇǘ ǘƻ ǘǊȅ ŀƴŘ ƭƻŎŀǘŜ 

the right owner(s). Such an interpretation is favoured by Deazley et al (2017) who remark 

that as long as a researcher genuinely believes they have conducted the search sufficiently, 

without knowingly or deliberately omitting any relevant sources. This is also the thinking of 

Schroff et al who ŀǊƎǳŜ ǘƘŀǘ ΨƎƻƻŘ ŦŀƛǘƘΩ ƳŜŀƴǎ ƳŀƪƛƴƎ ŀƴ άƘƻƴŜǎǘ ŜŦŦƻǊǘέ ǘƻ ƭƻŎŀǘŜ ǘƘŜ ǊƛƎƘǘ 

holder of a work, however, the problem with this is that it creates an entirely subjective 

standard for diligent search. What one person or organisation considers an honest effort 

may be different to that of another.  

3.3.1 Relevant and Appropriate Sources 

ά¢ƘŜ h²5 ƛǎ ƻƴƭȅ ŀƴ ŜŦŦŜŎǘƛǾŜ ƛƴǎǘǊǳƳŜƴǘ ƛŦ ƛǘǎ ǊŜǉǳƛǊŜƳŜƴǘǎ Ŏŀƴ ōŜ ƳŜǘ ōȅ /ILǎ ƛƴ ǇǊŀŎǘƛŎŜΦ 

In the context of the diligent search, this refers mainly to the resources needed to carry out 

the search, in particular the number of sources that needs to be consulted and the extent to 

ǿƘƛŎƘ ǘƘŜȅ ŀǊŜ Ŝŀǎƛƭȅ ŀŎŎŜǎǎƛōƭŜέ ό{ŎƘǊƻŦŦ Ŝǘ ŀƭ нлмтύ 

Article 3(3) of the Directive states that diligent searches should be carried out in the country 

where the work was first published or broadcast, or made publicly accessible. For 

cinematographic or audio-visual works the search should be carried out in the member state 

where the producer of the work is headquartered or resides.  

In performing a diligent ǎŜŀǊŎƘΣ ǘƘŜ 5ƛǊŜŎǘƛǾŜ ǎǘŀǘŜǎ ǘƘŀǘ ŀ ǳǎŜǊ Ƴǳǎǘ ǊŜŦŜǊ ǘƻΥ άǘƘŜ 

appropriate sources for the category of works and other protected subject-matter in 

ǉǳŜǎǘƛƻƴέ όǎоΦмύ and that any diligent search as a must refer to the sources listed in the 

Annex. Beyond this however member states are free to determine the appropriate sources 
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ŦƻǊ ǘƘŜƛǊ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ƛǘ ǎǘŀǘŜǎ άThe sources that are for each category of works or 

phonogram in question shall be determined by the Member State, in consultation with 

rightholders and uǎŜǊǎΦέ (s3.2) 

This has led to a range of differing implementations of the Directive across member states, 

with some countries such as the Netherlands transposing the Annex of Directive directly 

into national legislation, while others like Germany have supplemented the basic text of the 

Annex with their own directions. (Deazely 2017) In the UK the Annex is replicated in 

schedule ZA1 part 2 of the CPDA 1988 and includes additional guidance on unpublished 

works.  The Annex therefore establishes a minimum standard for diligent search in defining 

certain categories of sources for each category of works. Schroff et al (2017) determine that 

the sources can be divided into two groups, first, catalogues and registries and second, 

sources for identifying the right holder, arguing that such an approach is essentially a 

combination of copyright law and industry practice.  

IƻǿŜǾŜǊΣ ƛƴ ƭŜŀǾƛƴƎ ƛǘ ǘƻ ƳŜƳōŜǊ ǎǘŀǘŜǎ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ǊŜƭŜǾŀƴǘ ǎƻǳǊŎŜǎΣ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ 

approach to prescribing relevant sources is clearly the result of an attempt balance a desire 

for a common framework with the territorialized nature of European national copyright 

laws, which as Schroff et al (2017) remark have yet to be fully harmonized. They maintain 

that it would have been too complex to try and list all sources at the EU, noting that in 

addition to the territorial differences in copyright and neighbouring rights, there is 

considerable variation at the organisational level such as authors associations and collective 

management organisations.  

In the UK, the IPO produced its own diligent search guidance that was primarily intended for 

those wanting to apply to the license scheme, although it states that it may also be of help 

to those conducting a diligent search under the EU Directive. (IPO 2016) ¢ƘŜ LthΩǎ ƎǳƛŘŀƴŎŜΣ 

updated in 2016, covers three categories of works Film, Music and Sound, Literary works 

and Still Visual Art.   

Table 6- Sources to be searched during diligent search 

1. tǳōƭƛǎƘŜŘ ōƻƻƪǎ (a) ƭŜƎŀƭ ŘŜǇƻǎƛǘΣ ƭƛōǊŀǊȅ ŎŀǘŀƭƻƎǳŜǎ ŀƴŘ ŀǳǘƘƻǊƛǘȅ ŦƛƭŜǎ ƳŀƛƴǘŀƛƴŜŘ 
ōȅ ƭƛōǊŀǊƛŜǎ ŀƴŘ ƻǘƘŜǊ ƛƴǎǘƛǘǳǘƛƻƴǎΤ 

(b) ǘƘŜ ǇǳōƭƛǎƘŜǊǎϥ ŀƴŘ ŀǳǘƘƻǊǎϥ ŀǎǎƻŎƛŀǘƛƻƴǎ ƛƴ ǘƘŜ ǊŜǎǇŜŎǘƛǾŜ 
ŎƻǳƴǘǊȅΤ 

(c) ŜȄƛǎǘƛƴƎ ŘŀǘŀōŀǎŜǎ ŀƴŘ ǊŜƎƛǎǘǊƛŜǎΣ ²!¢/I ό²ǊƛǘŜǊǎΣ !Ǌǘƛǎǘǎ ŀƴŘ 
ǘƘŜƛǊ /ƻǇȅǊƛƎƘǘ IƻƭŘŜǊǎύΣ ǘƘŜ L{.b όLƴǘŜǊƴŀǘƛƻƴŀƭ {ǘŀƴŘŀǊŘ 
.ƻƻƪ bǳƳōŜǊύ ŀƴŘ ŘŀǘŀōŀǎŜǎ ƭƛǎǘƛƴƎ ōƻƻƪǎ ƛƴ ǇǊƛƴǘΤ 

(d) ǘƘŜ ŘŀǘŀōŀǎŜǎ ƻŦ ǘƘŜ ǊŜƭŜǾŀƴǘ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘƛŜǎΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ 
ǊŜǇǊƻŘǳŎǘƛƻƴ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎΤ 

(e) ǎƻǳǊŎŜǎ ǘƘŀǘ ƛƴǘŜƎǊŀǘŜ ƳǳƭǘƛǇƭŜ ŘŀǘŀōŀǎŜǎ ŀƴŘ ǊŜƎƛǎǘǊƛŜǎΣ 
ƛƴŎƭǳŘƛƴƎ ±L!C ό±ƛǊǘǳŀƭ LƴǘŜǊƴŀǘƛƻƴŀƭ !ǳǘƘƻǊƛǘȅ CƛƭŜǎύ ŀƴŘ 

!wwh² ό!ŎŎŜǎǎƛōƭŜ wŜƎƛǎǘǊƛŜǎ ƻŦ wƛƎƘǘǎ LƴŦƻǊƳŀǘƛƻƴ ŀƴŘ 
hǊǇƘŀƴ ²ƻǊƪǎύΤ 

2. bŜǿǎǇŀǇŜǊǎΣ 

ƳŀƎŀȊƛƴŜǎΣ ƧƻǳǊƴŀƭǎ 

(a) ǘƘŜ L{{b όLƴǘŜǊƴŀǘƛƻƴŀƭ {ǘŀƴŘŀǊŘ {ŜǊƛŀƭ bǳƳōŜǊύ ŦƻǊ ǇŜǊƛƻŘƛŎŀƭ 

ǇǳōƭƛŎŀǘƛƻƴǎΤ 
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ŀƴŘ ǇŜǊƛƻŘƛŎŀƭǎ (b) ƛƴŘŜȄŜǎ ŀƴŘ ŎŀǘŀƭƻƎǳŜǎ ŦǊƻƳ ƭƛōǊŀǊȅ ƘƻƭŘƛƴƎǎ ŀƴŘ ŎƻƭƭŜŎǘƛƻƴǎΤ  

(c) ƭŜƎŀƭ ŘŜǇƻǎƛǘΤ 
(d) ǘƘŜ ǇǳōƭƛǎƘŜǊǎϥ ŀǎǎƻŎƛŀǘƛƻƴǎ ŀƴŘ ǘƘŜ ŀǳǘƘƻǊǎϥ ŀƴŘ ƧƻǳǊƴŀƭƛǎǘǎϥ 

ŀǎǎƻŎƛŀǘƛƻƴǎ ƛƴ ǘƘŜ ǊŜǎǇŜŎǘƛǾŜ ŎƻǳƴǘǊȅΤ  
(e) ǘƘŜ ŘŀǘŀōŀǎŜǎ ƻŦ ǊŜƭŜǾŀƴǘ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘƛŜǎ ƛƴŎƭǳŘƛƴƎ 

ǊŜǇǊƻŘǳŎǘƛƻƴ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎΤ 
3. ±ƛǎǳŀƭ ǿƻǊƪǎΣ 

ƛƴŎƭǳŘƛƴƎ ŦƛƴŜ ŀǊǘΣ 
ǇƘƻǘƻƎǊŀǇƘȅΣ 

ƛƭƭǳǎǘǊŀǘƛƻƴΣ ŘŜǎƛƎƴΣ 
ŀǊŎƘƛǘŜŎǘǳǊŜΣ 

ǎƪŜǘŎƘŜǎ ƻŦ ǘƘŜ ƭŀǘǘŜǊ 
ǿƻǊƪǎ ŀƴŘ ƻǘƘŜǊ ǎǳŎƘ 

ǿƻǊƪǎ ǘƘŀǘ ŀǊŜ 
ŎƻƴǘŀƛƴŜŘ ƛƴ ōƻƻƪǎΣ 

ƧƻǳǊƴŀƭǎΣ ƴŜǿǎǇŀǇŜǊǎ 
ŀƴŘ ƳŀƎŀȊƛƴŜǎ ƻǊ 

ƻǘƘŜǊ ǿƻǊƪǎ 

(a) ǘƘŜ ǎƻǳǊŎŜǎ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ Ǉƻƛƴǘǎ όмύ ŀƴŘ όнύΤ 

(b) ǘƘŜ ŘŀǘŀōŀǎŜǎ ƻŦ ǘƘŜ ǊŜƭŜǾŀƴǘ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘƛŜǎΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ 
ŦƻǊ Ǿƛǎǳŀƭ ŀǊǘǎΣ ŀƴŘ ƛƴŎƭǳŘƛƴƎ ǊŜǇǊƻŘǳŎǘƛƻƴ ǊƛƎƘǘǎ ƻǊƎŀƴƛǎŀǘƛƻƴǎΤ 

(c) ǘƘŜ ŘŀǘŀōŀǎŜǎ ƻŦ ǇƛŎǘǳǊŜ ŀƎŜƴŎƛŜǎΣ ǿƘŜǊŜ ŀǇǇƭƛŎŀōƭŜΤ 

4. !ǳŘƛƻǾƛǎǳŀƭ ǿƻǊƪǎ 

ŀƴŘ ǇƘƻƴƻƎǊŀƳǎΥ 

(d) ƭŜƎŀƭ ŘŜǇƻǎƛǘΤ 

(e) ǘƘŜ ǇǊƻŘǳŎŜǊǎϥ ŀǎǎƻŎƛŀǘƛƻƴǎ ƛƴ ǘƘŜ ǊŜǎǇŜŎǘƛǾŜ ŎƻǳƴǘǊȅΤ 
(f) ŘŀǘŀōŀǎŜǎ ƻŦ ŦƛƭƳ ƻǊ ŀǳŘƛƻ ƘŜǊƛǘŀƎŜ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘ ƴŀǘƛƻƴŀƭ 
ƭƛōǊŀǊƛŜǎΤ 

(g) ŘŀǘŀōŀǎŜǎ ǿƛǘƘ ǊŜƭŜǾŀƴǘ ǎǘŀƴŘŀǊŘǎ ŀƴŘ ƛŘŜƴǘƛŦƛŜǊǎ ǎǳŎƘ ŀǎ L{!b 
όLƴǘŜǊƴŀǘƛƻƴŀƭ {ǘŀƴŘŀǊŘ !ǳŘƛƻǾƛǎǳŀƭ bǳƳōŜǊύ ŦƻǊ ŀǳŘƛƻǾƛǎǳŀƭ 
ƳŀǘŜǊƛŀƭΣ L{²/ όLƴǘŜǊƴŀǘƛƻƴŀƭ {ǘŀƴŘŀǊŘ aǳǎƛŎ ²ƻǊƪ /ƻŘŜύ ŦƻǊ 
ƳǳǎƛŎŀƭ ǿƻǊƪǎ ŀƴŘ L{w/ όLƴǘŜǊƴŀǘƛƻƴŀƭ {ǘŀƴŘŀǊŘ wŜŎƻǊŘƛƴƎ 
/ƻŘŜύ ŦƻǊ ǇƘƻƴƻƎǊŀƳǎΤ 

(h) ǘƘŜ ŘŀǘŀōŀǎŜǎ ƻŦ ǘƘŜ ǊŜƭŜǾŀƴǘ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘƛŜǎΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊ 
ŦƻǊ ŀǳǘƘƻǊǎΣ ǇŜǊŦƻǊƳŜǊǎΣ ǇƘƻƴƻƎǊŀƳ ǇǊƻŘǳŎŜǊǎ ŀƴŘ 
ŀǳŘƛƻǾƛǎǳŀƭ ǇǊƻŘǳŎŜǊǎΤ 

(i) ŎǊŜŘƛǘǎ ŀƴŘ ƻǘƘŜǊ ƛƴŦƻǊƳŀǘƛƻƴ ŀǇǇŜŀǊƛƴƎ ƻƴ ǘƘŜ ǿƻǊƪϥǎ 
ǇŀŎƪŀƎƛƴƎΤ 

(j) ŘŀǘŀōŀǎŜǎ ƻŦ ƻǘƘŜǊ ǊŜƭŜǾŀƴǘ ŀǎǎƻŎƛŀǘƛƻƴǎ ǊŜǇǊŜǎŜƴǘƛƴƎ ŀ 
ǎǇŜŎƛŦƛŎ ŎŀǘŜƎƻǊȅ ƻŦ ǊƛƎƘǘƘƻƭŘŜǊǎΦ 

5. wŜƭŜǾŀƴǘ ǿƻǊƪǎ ǿƘƛŎƘ 

ƘŀǾŜ ƴƻǘ ōŜŜƴ 
ǇǳōƭƛǎƘŜŘ ƻǊ 

ōǊƻŀŘŎŀǎǘ 

(k) ¢ƘƻǎŜ ǎƻǳǊŎŜǎ ǘƘŀǘ ŀǊŜ ƭƛǎǘŜŘ ƛƴ ǇŀǊŀƎǊŀǇƘǎ м ǘƻ п ŀōƻǾŜ ǿƘƛŎƘ 

ŀǊŜ ŀǇǇǊƻǇǊƛŀǘŜ ǘƻ ŀ ǊŜƭŜǾŀƴǘ ǿƻǊƪ ǿƘƛŎƘ ƛǎ ǳƴǇǳōƭƛǎƘŜŘΦ 

Source: Schedule ZA1 part 2  

3.3.2 An exhaustive search? 

As mentioned above the directive states that a diligent search should be carried out by 

consulting the appropriate sources, as determined by the member state, but including at 

least the relevant sources listed in the Annex. However, there is no indication as to whether 

it is appropriate or necessary to check all sources for a search to be diligent or whether as 

5ŜŀȊŜƭŜȅ Ŝǘ ŀƭ όнлмтύ ŀǎƪΣ άŀƴ ŀǊŎƘƛǾƛǎǘ ƻǊ ƭƛōǊŀǊƛŀƴ ŘŜŎƛŘŜ ǘƘŀǘ ŎŜǊǘŀƛƴ ƻŦ ǘƘŜ ǊŜƭŜǾŀƴǘ 

ǎƻǳǊŎŜǎ ŀǊŜ ƛƴ ŦŀŎǘ ƛǊǊŜƭŜǾŀƴǘ ƛƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀƴŘ ǎǘƛƭƭ ōŜ ŀŎǘƛƴƎ ƛƴ ƎƻƻŘ ŦŀƛǘƘΚέ ¢ƘŜȅ 
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consider the question of whether it is necessary to consult sources that have no evident 

relevance to the search 

¢ƘŜ LthΩǎ ƎǳƛŘŀƴŎŜ ŀƭǎƻ ƛƴŎƭǳŘŜǎ ŀ ǎŜǇŀǊŀǘŜ ŎƘŜŎƪƭƛǎǘ ŦƻǊ ŜŀŎƘ ŎŀǘŜƎƻǊȅ ƻŦ ǿƻǊƪΣ ŘŜǎŎǊƛōŜŘ 

by Schroff et all (2017) as extensive. They highlight the fact that there is no weighting or 

indication of importŀƴŎŜ ŀǘǘŀŎƘŜŘ ǘƻ ǘƘŜ ǎƻǳǊŎŜǎ ƭƛǎǘŜŘΣ ŀǊƎǳƛƴƎ ǘƘŀǘ άƛǘ ǊŜŦƭŜŎǘǎ ŀƴ 

ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ΨΨŘƛƭƛƎŜƴǘΩΩ ŀǎ ǎŜŀǊŎƘƛƴƎ ŀƴȅ ƪƛƴŘ ƻŦ ǎƻǳǊŎŜ ǘƘŀǘ Ƴŀȅ Ŏƻƴǘŀƛƴ ƛƴŦƻǊƳŀǘƛƻƴΦέ  

{ŎƘǊƻŦŦ Ŝǘ ŀƭ όнлмтύ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ ¦YΩǎ ǇǊƻǾƛǎƛƻƴ ƻŦ ŀ ǿƛŘŜ ǊŀƴƎŜ ƻŦ ǎƻǳǊŎŜǎ ǘƻ ǎŜŀǊŎƘ Ŏŀƴ ōŜ 

sŜŜƴ ŀǎ ǳǎŜŦǳƭΣ ƛƴ ǘƘŀǘ ƛǘ ǇǊƻǾƛŘŜǎΣ άŀ ƘƛƎƘ ŘŜƎǊŜŜ ƻŦ ƭŜƎŀƭ ŎŜǊǘŀƛƴǘȅέ ƘƻǿŜǾŜǊΣ ƛǘ Ŏŀƴ ōŜ 

argued that the lack of any kind of hierarchy amongst the sources proves to be major 

hindrance to organisations undertaking diligent search. 

In a comparative study of the requirements and sources for diligent search Favale et al 

όнлмсύ ŎƻǳƴǘŜŘ ŀ ǘƻǘŀƭ ƻŦ нмм ǎƻǳǊŎŜǎ ŦƻǊ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ƛƴ ǘƘŜ ¦YΦ ¢ƘŜǎŜ ƛƴŎƭǳŘŜŘ άƻǊǇƘŀƴ 

works registries, general authors registries (such as WATCH), collecting societies data banks, 

unions or associations of authors and publishers, Agents, Guilds, international unique 

ƛŘŜƴǘƛŦƛŜǊǎΣ ƎŜƴŜǊŀƭΣ ƭŜƎŀƭΣ ŀƴŘ ƴŜǿǎǇŀǇŜǊ ŀǊŎƘƛǾŜǎΣ ŜǘŎέΣ ƴƻǘ ƛƴŎƭǳŘƛƴƎ άƎŜƴŜǊŀƭ ƛƴŘƛŎŀǘƛƻƴǎ 

ǎǳŎƘ ŀǎ ΨƎŜƴŜǊŀƭ ƛƴǘŜǊƴŜǘ ǎŜŀǊŎƘŜǎΩΣ ΨŘŀǘŀōŀǎŜǎ ŀƴŘ ŎŀǘŀƭƻƎǳŜǎΩΦ ΨŀǊǘ ǳƴƛǾŜǊǎƛǘƛŜǎ ŀƭǳƳƴƛΩΦέ 

Their analysis showed that of those 70% were freely accessible online, the remainder either 

had to be a visited in person or were only partially or fully accessible online for a fee. The 

study reveals that a high percentage of sources needed to locate the author of unpublished 

works were more likely to be amongst the pay to access online and partial access online 

categories, thereby making it much harder and costlier to undertake the necessary diligence 

on such works. Given that archival collections hold a significant number of such works, the 

current diligent search requirements would likely impose additional costs onto archives that 

could prove to be a significant obstacle, especially for smaller archives, thereby limiting the 

uptake of either scheme.  

In their assessment of diligent search under both schemes Deazely et al (2017) note that 

one unintended consequence of the schemes lack of clarity, is that it may encourage further 

distortion of the digital public record. They note that for a single black and white 

photograph, a diligent search of only six sources, taking less than an hour was accepted. This 

they argue gives rise to a situation whereby the less is known about a work the easier and 

cheaper the diligent search is more likely to be, which in turn encourages institutions to 

favour such material in the same way they have previously focused on public domain 

material. As the authors say: 

άƧǳǎǘ ŀǎ ƛƴǎǘƛǘǳǘƛƻƴǎ ǘŜƴŘ ǘƻ ǇǊƛǾƛƭŜƎŜ ǇǳōƭƛŎ ŘƻƳŀƛƴ ƳŀǘŜǊƛŀƭ ǿƘŜƴ ƳŀƪƛƴƎ ǎŜƭŜŎǘƛƻƴǎ ŦƻǊ 

digitisation, so too institutions might be tempted to select the low-hanging fruit in the 

copyright garden: material that is in copyright but that lacks any contextual metadata and so 

minimising the search burden. Put simply, items may be selected for digitisation on the basis 

ǘƘŀǘ ƭƛǘǘƭŜ ǘƻ ƴƻǘƘƛƴƎ ƛǎ ƪƴƻǿƴ ŀōƻǳǘ ǘƘŜƳΦέ   

Reviewing the criticisms surrounding the issue of diligent search, it becomes clear that there 
ƛǎ ŀ ƴŜŜŘ ŦƻǊ ŦǳǊǘƘŜǊ ƎǳƛŘŀƴŎŜ ŀǎ ǘƻ ǿƘŀǘ ŎƻƴǎǘƛǘǳǘŜǎ ŀ ΩƎƻƻŘ ŦŀƛǘƘΩ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΣ ŀǎ ƴƻǘŜŘ 

above.  
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 EǾŜƴ ƛŦ /ILΩǎ ǿŜǊŜ ǘƻ ŀŘƻǇǘ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƻŦ CŀǾŀƭŜ Ŝǘ ŀƭ όнлмсύ ǘƘŀǘ ŀ ǘƘŀǘ ŀ ŘƛƭƛƎŜƴǘ 
search should be considered to have been conducted in good faith following a search of all 
freely available sources, there are still issues of exhaustiveness surrounding the conduct of a 
diligent search. Firstly, even conducting a search of all freely available sources, could be 
considered time/resource intensive, especially at scale. Secondly as Deazely et al (2017) 
note that there is a concern that where a member state has provided guidance containing a 
list of sources then all sources should be consulted in order for a search to be diligent. In 
assessing the availability and accessibility of sources Favale et al (2016) that the number of 
sources included in the IPOΩǎ ƎǳƛŘŀƴŎŜ ŀǎΥ 
άbeing essentially a list of all organisations in the sector rather than a selection of those 
sources most likely to yield information. This list is essentially over-inclusive to the point 
ǿƘŜǊŜ ΨŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΩ ƛǎ ŀ ǎȅƴƻƴȅƳ ŦƻǊ ΨŜȄƘŀǳǎǘƛǾŜ ǎŜŀǊŎƘΩέΦ 
In other words, organisations engaging in a diligent search are faced with a choice of 

exhaustively checking all sources listed or attempting to determine for themselves which 

sources are most likely to yield the information needed or be considered appropriate for a 

ǎŜŀǊŎƘ ǘƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ ƛƴ ΨƎƻƻŘ ŦŀƛǘƘΩ ŀƴŘ ŘƛƭƛƎŜƴǘΦ  

Such an issue is addressed by Deazely et al (2017) who argue that a diligent search should 

not be regarded as an exhaustive search and stating that in their opinion searching sources 

that have no relevance, such as ISBN search for a book published prior to the introduction of 

ǘƘŜ L{.b ǎǘŀƴŘŀǊŘ ƛƴ мфстΣ ǿƻǳƭŘ ƛƴ ǘƘŜƛǊ ǿƻǊŘǎ ōŜ ΨǘƘŜ ŀƴǘƛǘƘŜǎƛǎ ƻŦ ŘƛƭƛƎŜƴŎŜΩΦ CǳǊǘƘŜǊ ǘƻ 

ǘƘƛǎ ǘƘŜȅ ƴƻǘŜ ǘƘŀǘ ǘƘŜ 5ƛǊŜŎǘƛǾŜ ǎŜǘǎ ƻǳǘ ǎƻǳǊŎŜǎ ǘƘŀǘ ŀǊŜ άŀǇǇǊƻǇǊƛŀǘŜ ǘƻ be consulted 

ǿƘŜƴ ŎƻƴŘǳŎǘƛƴƎ ŀ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΣ ǊŀǘƘŜǊ ǘƘŀƴ ǊŜǉǳƛǊŜŘ ǘƻ ōŜ ŎƻƴǎǳƭǘŜŘ ƛƴ ŜǾŜǊȅ ƛƴǎǘŀƴŎŜΦέ 

However, for small institutions inexperienced in the practices of rights clearance, this may 

still prove a daunting task of attempting to determine from the list which sources are 

appropriate or relevant. 

It is clear that in failing to provide an adequate definition of diligent search, the Directive 

seems to achieve the opposite of what was intended to do, achieve a harmonized approach 

to the legal use of orphan works. This is because as Guibault (2012) argues, that without a 

clear definition of diligent search cultural heritage institutions has been left in a position of 

ƘŀǾƛƴƎ ǘƻ ƭƻōōȅΥ άǘƘŜƛǊ ƻǿƴ ƭŀǿƳŀƪŜǊǎ ŀƴŘ ǇŀǊǘƴŜǊ-stakeholders to determine what 

conǎǘƛǘǳǘŜǎ ŀ ΨŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΩ ŀǘ ƴŀǘƛƻƴŀƭ ƭŜǾŜƭΣ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ŎǊƛǘŜǊƛŀ ǘƘŜȅ Ƴŀȅ ŜǎǘŀōƭƛǎƘ 

ǇǳǊǎǳŀƴǘ ǘƻ ŀǊǘƛŎƭŜ оόнύ ƻŦ ǘƘŜ ŘƛǊŜŎǘƛǾŜΦέ   
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Figure 2- Accessibility of Sources for Diligent Search in the UK 

 

Source: Favale et al (2016) Figure 1. 

3.3.3 Not conducive to Mass Digitization 

Despite the stated aims of the directive to create a legal framework to allow the digitisation 

and dissemination mass digitization of orphan works, several aspects of the final directive  

Janssens & Tryggvadóttir (in Stamoudi 2016) highlight the fact that in addition to the lengthy 

lists of sources to be consulted for a search to be diligent, a separate search is also required 

for embedded works. This means that for works such as newspaper, magazines or books 

containing artworks, photographs or collections of works featuring multiple authors, such as 

anthologies of poetry the directive requires a diligent search is required for each of those 

individual works, thereby multiplying the burden of diligence exponentially.  

Such a requirement is also cited as a major obstacle to the use of both the directive and 

license schemes, in Libraries and Archives Copyright Alliance (LACA) response to an IPO 

consultation (CILIP 2014). The response states given that requirement of both schemes for 

each embedded orphan work (including photographs and other artistic works) to be dealt 

with individually in terms of due diligence, renders both solutions unworkable for mass 

digitisation projects for libraries and archives. The point about the diligent search 

requirement acting as an impediment for mass digitization is echoed by Guibault (2012) who 

notes that despite compromises made in the drafting ƻŦ ǘƘŜ Ŧƛƴŀƭ ŘƛǊŜŎǘƛǾŜΥ άǘƘŜ Ƴŀƛƴ Ǉƻƛƴǘ 

of contention remains: how can a cultural heritage institution with millions of items in its 

collection proceed with digitization if it must conduct prior to use a diligent search for each 

ƛǘŜƳΚέ  

Similarly, Borghi and Karapapa (2013) note that despite the system of mutual recognition 

embedded into the directive being intended to simplify the diligent search process, the 

ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ŎƻƴŘǳŎǘ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŦƻǊ ŜŀŎƘ ƛƴŘƛǾƛŘǳŀƭ ǿƻǊƪ άƛǎ ŀƴ ƛƳǇŜŘƛƳŜƴǘ ǘƻ 

digitization ƛƴ ōǳƭƪΦέ   

!ǎ ŦǳǊǘƘŜǊ ŜǾƛŘŜƴŎŜ ƻŦ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ŦŀƛƭǳǊŜ ǘƻ ŀŘŜǉǳŀǘŜƭȅ ŜƴŀōƭŜ Ƴŀǎǎ ŘƛƎƛǘƛȊŀǘƛƻƴ 

Montagnani et al (2017) call the Directive partly toothless, noting that despite the 
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references to large-scale digitisation processes in the recital and elsewhere, the text of the 

ŘƛǊŜŎǘƛǾŜ ƭŜŀǾŜǎ ǎǳŎƘ ǇǊƻŎŜǎǎŜǎ άrelegated to the backgroundΦέ ¢ƘŜȅ ǇǊƻŎŜŜŘ ǘƻ ŜȄŀƳƛƴŜ ǘƘŜ 

Directives rules on funding noting these also constitute an obstacle to mass digitization. 

First, they note that Article 6(2) states that beneficiary organisations may generate revenues 

in their uses of orphan works to cover the cost of digitising and making works available 

orphan. This provision means that as long as they reinvest any monies raised into further 

digitisation thus not ruling out the option for beneficiary organisations.   

 

Figure 3- Accessibility of Sources for Diligent Search in the UK 

 

Source: Favale et al (2016) Figure 1 

More troubling they argue are the provisions for public private partnership (PPP) 

arrangements, set out in Article 6(4) and paragraph 22 of the recital, which they argue fail:  

άǘƻ ǘŀƪŜ ƛƴǘƻ ŀŎŎƻǳƴǘ ōƻǘƘ ǘƘŜ ǿŀȅ ƛƴ ǿƘƛŎƘ ƛƴŘƛǾƛŘǳŀƭ ƻǊ ƭŀǊƎŜ-scale digitization projects are 

conducted and the motivations that drive commercial partners to tŀƪŜ ǇŀǊǘ ƛƴ ǘƘŜƳΦέ 

They note that the despite its declarations to the contrary the Directive effectively limits the 

ǎŎƻǇŜ ƻŦ ttt ǘƘŀǘ ōŜƴŜŦƛŎƛŀǊȅ ƻǊƎŀƴƛǎŀǘƛƻƴǎΦ .ŜŎŀǳǎŜΣ ǿƘƛƭŜ !ǊǘƛŎƭŜ сόпύ ǎǘŀǘŜǎ ǘƘŀǘ ά¢Ƙƛǎ 

Directive is without prejudice to the freedom of contract of such organisations in the pursuit 

of their public-interest missions, particularly in respect of public-private partnership 

ŀƎǊŜŜƳŜƴǘǎέΣ ǇŀǊŀƎǊŀǇƘ нн ƻŦ ǘƘŜ ǊŜŎƛǘŀƭ ǎǘŀǘŜǎ ǘƘŀǘ ŀƴȅ ǎǳŎƘ ŀƎǊŜŜƳŜƴǘǎ ǎƘƻǳƭŘ ƴƻǘΥ 

άƛƳǇƻǎŜ ŀƴȅ ǊŜǎǘǊƛŎǘƛƻƴǎ ƻƴ ǘƘŜ ōŜƴŜficiaries of this Directive as to their use of orphan 

works and should not grant the commercial partner any rights to use, or control the use of, 

ǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪǎΦέ 

Such a restriction the authors is contrary to the normal conduct of commercial digitisation 

ǇǊƻƧŜŎǘǎΣ ƛƴ ǿƘƛŎƘ ǘƘŜ ΨǇǊƛǾŀǘŜ ǇŀǊǘƛŜǎΩ ǳǎǳŀƭƭȅ ǇǊŜŦŜǊ ǘƻ ǳƴŘŜǊǘŀƪŜ ǘƘŜ ŘƛƎƛǘƛȊŀǘƛƻƴΦ 

Furthermore, they state that even where financial gain is not the aim of partnership, these 
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commercial partners often seek to create large data sets for the purposes of Text and Data 

Mining and will normally conclude by either providing a digitized copy or access to the 

digitized version to partner institutions. Consequently, they argue the Directive fails to: 

άŦǳƭƭȅ ŦƻǎǘŜǊ ŀ ŘƛƎƛǘƛȊŀǘƛƻƴ ƻŦ 9ǳǊƻǇŜŀƴ ŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜ ǘƘat would be the European 

ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ŘƛƎƛǘƛȊŀǘƛƻƴ ǇǊƻŎŜǎǎŜǎ ƻŎŎǳǊǊƛƴƎ ƻǾŜǊǎŜŀǎΦέ όǇнлпύ 

It is clear that in failing to provide an adequate definition of diligent search, the Directive 

seems to achieve the opposite of what was intended to do, achieve a harmonized approach 

to the legal use of orphan works. This is because as Guibault (2012) argues, that without a 

clear definition of diligent search cultural heritage institutions has been left in a position of 

ƘŀǾƛƴƎ ǘƻ ƭƻōōȅΥ άǘƘŜƛǊ ƻǿƴ ƭŀǿƳŀƪŜǊǎ ŀƴŘ ǇŀǊǘner-stakeholders to determine what 

ŎƻƴǎǘƛǘǳǘŜǎ ŀ ΨŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΩ ŀǘ ƴŀǘƛƻƴŀƭ ƭŜǾŜƭΣ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ŎǊƛǘŜǊƛŀ ǘƘŜȅ Ƴŀȅ ŜǎǘŀōƭƛǎƘ 

ǇǳǊǎǳŀƴǘ ǘƻ ŀǊǘƛŎƭŜ оόнύ ƻŦ ǘƘŜ ŘƛǊŜŎǘƛǾŜΦέ IƻǿŜǾŜǊΣ ŀǎ ǿŜ ƘŀǾŜ ǎŜŜƴ ǘƘŜ ŦŀƛƭǳǊŜ ƻŦ ǘƘŜ 

directive and the license scheme as to specify clearly what constitutes a diligent search, is 

only one aspect of the larger issue with both schemes which is the need to clear works on 

an individual level and the associated costs.   

3.4 Brexit  

¢ƘŜ ¦YΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ƭŜŀǾŜ ǘƘŜ 9¦ in 2016 may have significant implications for UK law and 

copyright law; although time of writing these implications have yet to be made clear. A brief 

guide published by the IPO IP and BREXIT: The facts 18(IPO 2016) notes that while the UK 

remains a member of the EU, our copyright law will continue to comply with all EU 

Directives and Regulations. Following our exit from the EU it states that the continued effect 

of EU Directives and Regulations will depend on the terms of our future relationship. 

Rosati (2016) outlines two scenarios for our departure in terms of copyright law: 

άLŦ ǘƘŜ ¦Y ƭŜŀǾŜǎ ǘƘŜ 9¦ ōǳǘ ǊŜƳŀƛƴǎ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ 9ŎƻƴƻƳƛŎ !ǊŜŀ όǇƻǎǎƛōƭȅ ǘƘŜ Ƴƻǎǘ 

optimistic outlook in the very aftermath of the referendum), then the relevant body of EU 

copyǊƛƎƘǘ ƭŜƎƛǎƭŀǘƛƻƴ ǿƛƭƭ ŎƻƴǘƛƴǳŜ ǘƻ ŀǇǇƭȅ ƛƴ ǘƘƛǎ ŎƻǳƴǘǊȅΦέ 

She argues that alternately if the UK pursues ǿƘŀǘ ƛǎ ƪƴƻǿƴ ŀǎ άƘŀǊŘ .ǊŜȄƛǘέ then things 

become harder to foresee stating that:   

άƛƴ any other scenario, the future relevance of EU copyright legislation and CJEU case law in 

the UK is extremely uncertain. Possibly bound to international copyright instruments only, 

the UK might decide to pursue routes that ς so far ς have appeared extremely unlikely to be 

followed at the EU level. For instance, it could decide to abandon a closed system of 

copyright defences and adopt an open norm instead, possibly modelled on US fair use.έ 

In terms of orphan works, it is not known whether UK CHIs will still be able to avail 

themselves of the EU exception if EU Directives no longer apply to UK laws.  

                                                 
18 Updated November 2017 
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3.5 Alternatives and remedies   

In light of the limitations of the Orphan Works Directive two types of solution have been 

proposed, the first is a system for crowdsourcing efforts around diligent search, the second 

is the adoption of a system of extended collective licensing.  

3.5.1 Extended Collective Licensing  

Dǳƛōŀǳƭǘ όнлмсύ ƴƻǘŜǎ ǘƘŀǘ ŎƻƴǎƛŘŜǊƛƴƎ ǘƘŜ άŎǳƳōŜǊǎƻƳŜέ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ 

requirements of the Orphan Works Directive some member states have begun to consider 

the use of alternative solutions. One such solution is the use of Extended Collective 

Licensing (ECL) defined by Guibault (2015,174) as: 

άŀ ŦƻǊƳ ƻŦ ŎƻƭƭŜŎǘƛǾŜ ǊƛƎƘǘǎ ƳŀƴŀƎŜƳŜƴǘ ǿƘŜǊŜōȅ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ŦǊŜŜƭȅ ƴŜƎƻǘƛŀǘŜŘ 

copyright licensing agreements between a user and a collective management organisation 

όά/ahέύΣ ƛǎ ŜȄǘŜƴŘŜŘ ōȅ ƭŀǿ ǘƻ ƴƻƴ-ƳŜƳōŜǊǎ ƻŦ ǘƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴΦέ 

As Axhamn and Guibault (2011a) and Guibault (2016) note that within the Nordic territories 

of Denmark, Norway, Sweden and Finland there is a longstanding tradition of using ECL for 

purposes of mass digitization and making available of works within the collections of CHIs. In 

the UK legislation on the provision of extended collective licensing was introduced alongside 

legislation on orphan works,19  although to date only one organisation has applied operate 

an Extended Collective Licensing Scheme.20 

The benefits of such an arrangement are set out by Axhamn & Guibault (2011a) who note 

that once an ECL agreement is concluded a user may use any work covered under the 

agreement without the risk of a non-ǊŜǇǊŜǎŜƴǘŜŘ ǊƛƎƘǘ ƘƻƭŘŜǊ όƻŦǘŜƴ ŘŜŜƳŜŘ άƻǳǘǎƛŘŜǊǎέύ 

making either a legal or financial claim of infringement, stating that:   

A user who enters into an ECL agreement with a representative organization is thus assured 

that the organization will meet all claims from those affected by the extension. (2011a, vii) 

This point is echoed by Anderstotter (2016,18) who writes that an ECL agreement will 

protect CHIs from liability for copyright infringemenǘ ǎƛƴŎŜ ǘƘŜ /ah άŀƴǎǿŜǊǎ ǘƻ ǘƘŜ ŀǳǘƘƻǊǎ 

(both members and non-ƳŜƳōŜǊǎύ ŀƴŘ ŀŘƳƛƴƛǎǘŜǊǎ ǊŜƳǳƴŜǊŀǘƛƻƴ ŦƻǊ ǘƘŜ ǊƛƎƘǘǎƘƻƭŘŜǊǎΦέ   

The main benefits of ECL over other orphan works legislation is that there is no requirement 

to conduct a diligent search prior to the use of work thus eliminating the high transaction 

costs faced by CHIs in the process of clearing rights. As Van Gompel (2012,1363) argues ECL 

is of great benefit in terms facilitating rights clearance, particularly with regard to mass use, 

that:   

                                                 
19 Enterprise and Regulatory Reform Act 2013, and c. 24, art. 77; Copyright and Rights in Performances 

(Extended Collective Licensing) Regulations 2014, SI 2588, 
20 On 7th December 2017, the Copyright Licensing Agency announced that it had applied to operate and ECL 
scheme, the application will be subject to a public consultation run by the Intellectual Property Office, prior to 
a final decision at the end of the 2017/18 financial year: 

https://www.gov.uk/government/consultations/application-to-operate-an-ecl-scheme   

https://www.gov.uk/government/consultations/application-to-operate-an-ecl-scheme
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άΧŀ user may obtain a license to use all works covered by the license without the risk of 

infringing the rights of right owners who otherwise would not be represented. In fact, the 

rationale of the system of ECL has always been to facilitate the licensing in case of massive 

ǳǎŜǎ ŦƻǊ ǿƘƛŎƘ ƛǘ ǿƻǳƭŘ ōŜ ƛƳǇƻǎǎƛōƭŜ ŦƻǊ ǳǎŜǊǎ ǘƻ ŎƭŜŀǊ ŀƭƭ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ǊƛƎƘǘǎΦέ 

One potential drawback of ECL over the orphan works directive, is that it requires the 

payment of feely negotiated license fee, which as Van Gompel (2012,13соύ ƻōǎŜǊǾŜǎ άƛǎ ǎŀƛŘ 

ǘƻ ŎƻƳŜ ŀǘ ŀ ƘƛƎƘ ǇǊƛŎŜέΦ ¢ƘŜ Ŏƻǎǘ ƻŦ 9/[ ƛǎ ǊŀƛǎŜŘ ōȅ WŀƴǎǎŜƴǎ ϧ ¢ǊȅƎƎǾŀŘƽǘǘƛǊ όнлмпΣрύ ǿƘƻ 

note that libraries as well as internet search engines and archiving companies, such as 

DƻƻƎƭŜ ŀƴŘ ǘƘŜ LƴǘŜǊƴŜǘ ŀǊŎƘƛǾŜ ƘŀŘΥ άŎƘŀƭƭŜƴƎŜŘ ǘƘŜ fairness of a fee to be paid upfront to 

ŀ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘȅ ŦƻǊ ǘƘŜ ŘƛƎƛǘŀƭ ǳǎŜ ƻŦ ŀƴ ƻǊǇƘŀƴ ǿƘƻ ƳƛƎƘǘ ƴŜǾŜǊ ǎƘƻǿ ǳǇΦέ aƻǊŜƻǾŜǊΣ 

they note that concerns were expressed as to whether a CMO would make any effort to 

locate a rights holder once it was in receipt of a license fee, although they note that these 

concerns are addressed in the Collective Management Directive:21  

άCƻǊ Ƴŀǎǎ-digitization projects, however, it seems that the additional costs of a license that 

covers orphan works do not outweigh the benefits that collective licensing has over 

ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎ ŎƭŜŀǊŀƴŎŜΦέ 

In their consultation document for the implementation of UK legislation on orphan works 

(IPO 2014c, 42) the Government appears to rule out the use of ECL as solution for orphan 

works staǘƛƴƎ ǘƘŀǘ ƛǘ ƛǎ ƴƻǘ ƛƴǘŜƴŘŜŘ ǘƻ ōŜ ǘƘŜ ΨŘŜŦŀǳƭǘΩ ŀƴŘ ŀǊƎǳƛƴƎ ǘƘŀǘΥ  

ά!ƴȅ ŎƻƭƭŜŎǘƛƴƎ ǎƻŎƛŜǘȅ ǿƛǎƘƛƴƎ ǘƻ Ǌǳƴ ŀƴ 9/[ ǎŎƘŜƳŜ Ƴǳǎǘ ƘŀǾŜ ŀ ǊƛƎƘǘǎ ƘƻƭŘŜǊ ƳŀƴŘŀǘŜΦ 

This requirement will not be met if the number of rights holders that are not known or 

cannot be located reaches such a level that the collecting society cannot be said to be 

significantly representative of rights holders affected by the ECL scheme, or works covered 

ōȅ ƛǘΦέ 

Baker (2016,15), however, argues against this noting that there is no clear indication of 

what is meant by ϥŀ ǎƛƎƴƛŦƛŎŀƴǘ ƴǳƳōŜǊϥ ŀƴŘ ƻōǎŜǊǾƛƴƎ ǘƘŀǘ άώŜϐǾŜƴ ƛŦ ϥŀ ǎƛƎƴƛŦƛŎŀƴǘ ƴǳƳōŜǊϥ 

simply intended to mean a number of rightholders that is not insignificant, relevant licensing 

bodies will still be able to show that they are sufficiently representative without involving 

orphan rightholders. This task would, in fact, be easier than if 'significant' was intended to 

ǊŜŦŜǊ ǘƻ ŀ ƳŀƧƻǊƛǘȅΦέ 

3.5.2 EnDOW and Diligent Search 

One potential solution to the problem of diligent search costs could be through the use of 

crowdsourcing, defined by Borghi et al (2016,155) as άǘƘŜ ǇǊŀŎǘƛŎŜ ƻŦ ǎŜŜƪƛƴƎ ƛƴǇǳǘǎ όŜƛǘƘŜǊ 

in terms of labour, information or resources) from a large number of contributors, typically 

ŦǊƻƳ ŀƴ ǳƴŘƛŦŦŜǊŜƴǘƛŀǘŜŘ ǇǳōƭƛŎΦέ  Lƴ ŜȄǇƭŀƛƴƛƴƎ Ƙƻǿ ŎǊƻǿŘǎƻǳǊŎƛƴƎ Ƴŀȅ ōŜƴŜŦƛǘ 

organisations they describe of types of savƛƴƎǎΦ ¢ƘŜ ŦƛǊǎǘΣ ŜŎƻƴƻƳƛŜǎ ƻŦ ǎŎƻǇŜΣ ƛǎ άƻōǘŀƛƴŜŘ 

                                                 
21 Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective 
management of copyright and related rights and multi-territorial l icensing of rights in musical works for online 

use in the internal market 
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ǘƘǊƻǳƎƘ ŀŎŎŜǎǎ ǘƻ Ƴŀƴȅ ŘƛŦŦŜǊŜƴǘ ǇŜǊǎǇŜŎǘƛǾŜǎ ŀƴŘ ǎƻƭǳǘƛƻƴǎ ǘƻ ŀ ƎƛǾŜƴ ǇǊƻōƭŜƳέΦ ²Ƙƛƭǎǘ ǘƘŜ 

second, economies of scale, offers savings through the distribution of   a task among many 

contributors. (Borghi et al 2016,156) Furthermore, they note that there may be an overlap 

between these two in the design of crowdsourcing initiatives. Examples Crowdsourcing is 

already used by cultural heritage organisations, such as the British Library, for tasks relating 

to the digitisation such as transcription of playbills and catalogue cards.22 Outside of cultural 

ƘŜǊƛǘŀƎŜΣ ǘƘŜ ǳǎŜ ƻŦ ŎǊƻǿŘǎ Ƙŀǎ ǎŜŜƴ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǎƻ ŎŀƭƭŜŘ ΨŎƛǘƛȊŜƴ ǎŎƛŜƴŎŜΩ 

programmes such as Zooniverse.org, which uses crowds to help classify the features of 

different types of galaxies, using images taken from space telescopes.  

Borghi et al (2016) argue that crowdsourcing could be applied to diligent search and could 

offer up both economies of scale, in terms of reducing costs for organisations by spreading 

ǘƘŜ ǘŀǎƪ ƻŦ άŘƛƭƛƎŜƴǘƭȅ ǎŜŀǊŎƘƛƴƎ for rightsholders across a crowd of contributƻǊǎέ ŀƴŘ 

ŜŎƻƴƻƳƛŜǎ ƻŦ ǎŎƻǇŜΣ ƛƴ ǘŜǊƳǎ ƻŦ ǿƘŀǘ ǘƘŜ ŀǳǘƘƻǊǎ ŘŜǎŎǊƛōŜ ŀǎ ΨƴƛŎƘŜ ŎƻƳƳǳƴƛǘƛŜǎΩΣ ǿƘƛŎƘΥ 

άƳŀȅ ǇƻǎǎŜǎǎ ƪƴƻǿƭŜŘƎŜ ŀōƻǳǘ ǘƘŜ ǇǊƻǾŜƴŀƴŎŜ ƻǊ ƭƛƪŜƭȅ ƻǿƴŜǊǎƘƛǇ ƻŦ ǿƻǊƪǎ ǳƴŀǾŀƛƭŀōƭŜ ǘƻ 

ǘƘŜ Ƙƻǎǘ ƛƴǎǘƛǘǳǘƛƻƴΦέ (p.159)  

Launched in 2015, EnDOW όά9ƴƘŀƴŎƛƴƎ ŀŎcess to 20th Century cultural heritage through 

5ƛǎǘǊƛōǳǘŜŘ hǊǇƘŀƴ ²ƻǊƪǎ ŎƭŜŀǊŀƴŎŜέύΣ ƛǎ ŀ ŎƻƭƭŀōƻǊŀǘƛǾŜ ǇŀǊǘƴŜǊǎƘƛǇ ōŜǘǿŜŜƴ ŦƻǳǊ 

European research centres23, with the aim of researching: 

άǘƘŜ ƭŜƎŀƭ ƛƴǎǘǊǳƳŜƴǘǎ ƻŦ άŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘέ ƛƴ ǘƘŜ 9¦Σ ǘƻ ǘǳǊƴ ǘƘŜǎŜ ƛnto an online platform 

that allows crowdsourced diligent search processes in order to investigate the potential 

ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ǎǳŎƘ ŀ ǇƭŀǘŦƻǊƳΦέ 

Lƴ ŀ όнлмсύ .ƻǊƎƘƛ Ŝǘ ŀƭ ǇǊƻǇƻǎŜ ǎǳŎƘ ŀ ŘŜŘƛŎŀǘŜŘ ǇƭŀǘŦƻǊƳ άǿƛǘƘ ǎǇŜŎƛŦƛŎ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ 

intended to facilitate uptake, lower costs to institutions and provide legal clarity while being 

accessible to non-ƭŀǿȅŜǊ ŎƻƴǘǊƛōǳǘƻǊǎΦέ όǇΦмсмύ bƻǘƛƴƎ ǘƘŀǘ ǘƘŜ 5ƛǊŜŎǘƛǾŜ ǎǘŀǘŜǎ ǘƘŀǘ /ILΩǎ 

must ensure the legal compliance of all searches, they argue that platform must enable the 

crowd to for users to be guided through the diligent search process in such a way as to 

ǇǊƻŘǳŎŜ ŀ άƭŜƎŀƭƭȅ ǾŀƭƛŘ ǎŜŀǊŎƘΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ƴŀǘƛƻƴŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎΦέ Highlighting the 

complexity of the diligent search process, particularly the need to comply with the diligent 

search requirements of different jurisdictions, they note that any search conducted would 

still require: 

άǊŜǾƛŜǿ ŀƴŘ ŀǇǇǊƻǾŀƭ ōȅ ǘƘŜ ŎǳƭǘǳǊŀƭ ƛƴǎǘƛǘǳǘƛƻƴ ƘƻƭŘƛƴƎ ǘƘŜ ƛǘŜƳΣ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ǘƘŜ 

requirements of national legislation and the best practices of the specific sector are met, 

ōǳǘ ŀƭǎƻ ƛƴŎǊŜŀǎƛƴƎ Ŏƻǎǘǎ ǊŜƭŀǘƛǾŜ ǘƻ ŀ ǇǳǊŜƭȅ ŀǳǘƻƳŀǘŜŘ ǎȅǎǘŜƳΦέ 

A prototype version of the system with limited functionality is currently live on the website 

http://diligentsearch.eu/calculator/ and is intended to guide a person through the steps of 

diligent search by asking various questions about the work and its creator (if known). Once 

                                                 
22 See https://www.libcrowds.com/  
23 CIPPM, Bournemouth University (Coordinator), CREATe, University of Glasgow, IViR, University of 

Amsterdam, ASK, Bocconi University, Milan 

http://diligentsearch.eu/calculator/
https://www.libcrowds.com/
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the process is concluded a user can download their search as a pdf, which can then be given 

to the institution using the work. 

Overall, the benefits of the system are dependent upon the level of savings, the system can 

provide to cultural heritage organisations. In its present form the system may prove useful 

in guiding someone with no limited experience of diligent search through the process, in 

terms of highlighting the information they need to look for, however, it cannot tell them 

how or where to find that information, meaning users are still reliant on the sources and 

guidance specified by their national authority. Furthermore, if organisations need to verify 

ǘƘŜ ǊŜǇƻǊǘ ōŜŦƻǊŜ ǘƘŜȅ Ŏŀƴ ǎƛƎƴ ƻŦŦ ŀ ǿƻǊƪΩǎ ƻǊǇƘŀƴ ǎǘŀǘǳǎΣ ǘƘŜƴ ŀǎ ŀŎƪƴƻǿƭŜŘƎŜŘ ōȅ ǘƘŜ 

Borghi et al (2016) the savings achieved will be reduced. It remains to be seen if 

organisations are willing to entrust the crowd with work, which is already conducted in 

house by experienced curators and other staff.  

Figure 4-Screenshot of diligent search report from http://diligentsearch.eu/calculator/# 

 

3.5.3 Limited liability  

hƴŜ ŀƭǘŜǊƴŀǘƛǾŜ ǘƻ ǘƘŜ ŎǳǊǊŜƴǘ ǎȅǎǘŜƳǎ ǿƻǳƭŘ ƛƴǾƻƭǾŜ ŀ ƭƛƳƛǘŀǘƛƻƴ ƻƴ ƭƛŀōƛƭƛǘȅΣ ǿƘƛŎƘ άƭƛƳƛǘǎ 

ƳƻƴŜǘŀǊȅ ǊŜƭƛŜŦ ǘƻ ΨǊŜŀǎƻƴŀōƭŜ ŎƻƳǇŜƴǎŀǘƛƻƴΩ ŦƻǊ ǘƘŜ ǳǎŜ ƳŀŘŜΦέ ό±ŀƴ DƻƳǇŜƭ нлмнΣ моссύ 
Such a system was part of a proposed 2006 Orphan Works Act in the United States, 

although the legislation never made it past Congress. To qualify for limited liability a user 
Ƴǳǎǘ ǎǘƛƭƭ ŎƻƴŘǳŎǘ ƻǊ ǇǊƻǾƛŘŜ ǇǊƻƻŦ ƻŦ ƘŀǾƛƴƎ ŎƻƴŘǳŎǘŜŘ ŀ άǊŜŀǎƻƴŀōƭȅ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘέ ŦƻǊ 

the right holder and provide attribution where possible. Furthermore, as Van Gompel (2012) 
such a system imposes several costs on users, including, the costs of maintaining records of 

any diligent searches conducted, the costs of assessing the likelihood of rights owner 
reappearing and finally, the costs of litigation and reasonable compensation, in cases where 

a reappearing right holder is successful in making a claim. Furthermore, Van Gompel (2012) 
argues that such a system makes inefficient use of the justice system, since it still requires 
right holders to file law suits against infringers. Favale et al (2013) found that the United 

States approach to orphan works focused on limiting liability for users άƛƴ ƻǊŘŜǊ ǘƻ ƳŀȄƛƳƛǎŜ 
ǘƘŜ ǇǳōƭƛŎ ŀŎŎŜǎǎ ǘƻ ǘƘŜǎŜ ǿƻǊƪǎ ŀƴŘ ǘƻ ŦƻǎǘŜǊ ǘƘŜ ŘƛŦŦǳǎƛƻƴ ƻŦ ǇǳōƭƛŎ ŘƛƎƛǘŀƭ ƭƛōǊŀǊƛŜǎΦέ They 
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proceed to argue that this reflects the market-driven approach to copyright in America and 
stated that for this reason: άΧŎƻƭƭŜŎǘƛǾŜ ƳŀƴŀƎŜƳŜƴǘ ƻŦ ǊƛƎƘǘǎ όŜƛǘƘŜǊ άŜȄǘŜƴŘŜŘέ ƻǊ ƴƻǘύ Řƻ 
not find a viable place among the proposed solutions to the orphan works problem in the 
¦{Φέ 
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4: Research Design 
 

4.1 Methodology  

 

A survey was chosen, as the primary research method as it allowed the collection of both 

qualitative and quantitative data from a wide range of cultural heritage organisations 

throughout the UK. To achieve this an online questionnaire was chosen as the most data 

collection instrument, as it represented the most efficient means of gathering data from a 

wide number of respondents with knowledge of copyright and orphan works working in the 

cultural heritage institutions such as libraries, museums, archives and film and audio 

heritage institutions. The main drawbacks of using the survey data collection technique are 

low response rates, and confusion or ambiguity in interpreting questions. Therefore, in 

order to obtain a richer and more in-depth data sample it was decided to take a mixed 

methods approach by undertaking a series of semi-structured interviews from willing survey 

respondents.  

4.2 Survey 

As there was no existing survey that met the needs of the research, an original survey was 

developed, in the form of an online questionnaire. During the development of the questions 

reference was made to existing studies on the problem of orphan works such as Naomi 

YƻǊƴΩǎ όнллфύ In from the Cold ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ LthΩǎ όнлмрύ Ψ!ƴƴǳŀƭ ǊŜǇƻǊǘΩ ƛƴǘƻ ǘƘŜ ¦YΩǎ 

orphan works legislation Orphan works: Review of the first twelve months. The survey 

consisted of 19 questions across 4 sections, questions 1 to 18 focussed on building a profile 

of the organisation and the respondent included a combination of quantitative and 

qualitative questions. The questions were a mix of dichotomous and multiple choice.  

Question 1 asked about the sector in which the respondent worked. 

vǳŜǎǘƛƻƴǎ н ŀƴŘ о ŀǎƪŜŘ ŀōƻǳǘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎΩ ƻǊƎŀƴƛǎŀǘƛƻƴ ǎƛȊŜ ŀƴŘ ŎƻƭƭŜŎǘƛƻƴ ǎƛȊŜΣ ǘƘŜ 

ƭŀǘǘŜǊ ƛƴŎƭǳŘŜŘ ŀ ŘƻƴΩǘ ƪƴƻǿ ƻǇǘƛƻƴΦ 

Question 4 a multi-answer question asked respondents to indicate what types of material 

they digitize. 

Question 5 asked respondents to estimate or state the percentage of orphan works in their 

collection, in order to estimate the scale of the problem. 

Questions 6 to 8 explored whether the level of copyright knowledge and experience 

impacted upon use of the orphan works schemes: 

vǳŜǎǘƛƻƴ с ŀǎƪŜŘ ǿƘŜǘƘŜǊ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎΩ ƻǊƎŀƴƛǎŀǘƛƻƴ ƘŀŘ ŀƴȅ ŦƻǊƳŀƭ ŎƻǇȅǊƛƎƘǘ ǇƻƭƛŎƛŜǎ 

or regulations. 
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vǳŜǎǘƛƻƴ т ŀǎƪŜŘ ǿƘŜǘƘŜǊ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎΩ ƻǊƎŀƴƛǎŀǘƛƻƴ ƘŀŘ ŀ ǎǇŜŎƛŦƛŎ ǇŜǊǎƻƴ ƛƴ ŎƘŀǊƎŜ ƻŦ 

digitisation. 

Question 8 included a series of 4 scale likert-scale questions, with respondents asked to 

gauge their knowledge of five aspects of copyright; copyright law in general, digitisation, 

copyright exceptions, and rights clearance. 

Questions 9 and 10, multiple answer questions asked about the impact of copyrighted 

material on the selection and digitisation of material,   

Question 9 examined the impact of copyrighted works including orphan works on 

digitisation projects undertaken ōȅ ǊŜǎǇƻƴŘŜƴǘǎΩ organisations. 

Question 10 explored approaches to digitisation and risk, by asking about the approach to 

digitisation of copyrighted material.   

Questions 11-17 asked about the use of the orphan works schemes and explored what other 

ƳŜǘƘƻŘǎ ōȅ ǿƘƛŎƘ ǊŜǎǇƻƴŘŜƴǘǎΩ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ƳŀŘŜ ƻǊǇƘŀƴ ǿƻǊƪǎ ƳŀǘŜǊƛŀƭ ŀǾŀƛƭŀōƭŜ ƛf not 

using the exception or license scheme. 

Question 11 a multiple answer question asked about the barriers to digitisation of orphan 

works. 

Question 12 a dichotomous yes/no asked respondents if they had used the orphan works 

exception, a third option allowed them to state if they were unaware of the exception.  

Question 18 third section focused on collecting quantitative data about a recent digitization 

project to develop an insight into the range and scope digitization projects involving orphan 

works, as well as an estimation of the costs of said projects. 

Finally, respondents were asked about what they thought would make it easier for their 

organisation to digitize and make available online orphan works from their collections. 

Although the survey responses were saved to a Google Sheets spreadsheet it was easier to 

use Microsoft Excel to analyse the results as this provided greater functionality. Some 

analysis was undertaken in SPSS Statistics, but it was felt that the qualitative nature of most 

of the responses as well my inexperience in using the software did not lend itself to analysis 

and therefore Excel was predominantly used. As a result, the statistics obtained are mostly 

descriptive in nature.  

The survey was anonymised for data protection reasons. 

4.3 Pilot and distribution  

After developing a list of questions with feedback from supervisor, Lyn Robinson, the survey 

was launched during the middle of August. It was piloted through deployment to the 

Jiscmail LIS- COPYSEEK group a closed discussion list for copyright and property 

professionals in organisations around the UK and beyond. After reviewing the initial 

responses, the survey was shared to other Jiscmail lists for GLAM organisations including, 

ARCHIVES-NRA, the UK discussion list for archivists, conservators and records managers, the 

Museums Computer Group(MCG) and JISC DIGITAL-CULTURE.  
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After receiving around 16 responses, the remaining respondents were selected through 

purposive sampling, having identified organisations using the orphan works licensing 

scheme or the directive from the relevant databases and the literature review. Emails asking 

for participation were sent to the person responsible for copyright, digitisation or licensing 

at those organisations. Additionally, well known libraries and archives were invited to 

participate, including national libraries and archives. Organisational webpages and in some 

cases LinkedIn were used to help identify a relevant contact, such as Intellectual Property 

Officer, for some organisations. Using a form of snowball sampling the survey and email also 

asked respondents for information about people they thought would be willing to conduct 

the survey. At least one respondent who was approached was able to put me in touch with 

the relevant person from their organisation. 

Some contacts did not respond to the first email, so a follow up email was sent after a few 

weeks. And a final push to try and get thirty responses was made in late November, with the 

last response received in early December.     

4.4 Interviews  

It was decided to use semi structured interviews to supplement the survey. This would 

provide the opportunity to explore the experiences and approach to orphan works 

digitisation of respondents in depth. It was recommended to conduct five interviews.   

4.4.1 Selection 

16 survey respondents indicated they would be willing to participate in a follow up 

interview, of these five were selected based on two requirements. Firstly, convenience, 

interviewees had to be based in or close to London in order to be able conduct interviews 

ƻƴ ŀ ŦŀŎŜ ǘƻ ŦŀŎŜ ōŀǎƛǎΦ ¢Ƙƛǎ ǿŀǎ ǎŜƭŜŎǘŜŘ ōŜŎŀǳǎŜ ŀǎ tƛŎƪŀǊŘ όнлмоΣ мфуύ ǎŀȅǎ άƛƴǘŜǊǾƛŜǿƛƴƎ 

depends very much upon the rapport built between the interviewer and the inǘŜǊǾƛŜǿŜŜέ 

and it was felt that this could be better achieved on face to face basis rather than in a phone 

or online interview. Furthermore, since the intention was to record and transcribe the 

interviews this would be more easily accomplished through face to face interviews. 

Secondly, the choice of respondents included a mix of organisations using exception, the 

license scheme or a combination of both, as well as those that had not used either choosing 

instead to take a risk managed approach.  

  

4.4.2 Transcription and Analysis  

Transcription proved to be a lengthy process and other aspects of the project meant some 

took a long time to finish. Transcription was done mostly by hand as text to speech software 

ǘƘŀǘ ǿŀǎ ǘǊƛŜŘ ŘƛŘƴΩǘ ǇǊƻŘǳŎŜ ǘƘŜ ƛƴǘŜƴŘŜŘ ǊŜǎult. The interviews varied from 35 minutes to 

an hour depending upon the interviewee.  

A thematic approach was used to analyse the data from the transcripts. In keeping with the 

guidance on qualitative data analysis by Cresswell 2013 (in Cresswell 2014) it is 

recommended that data be aggregated into a between five and seven themes. An initial 

read through of transcripts gave an overview of responses and the themes identified 
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included Approach to Selection, Diligent Search, Use of the Exception, Use of License. A 

further two categories Brexit and Finance, were added after a second reading. As can be 

seen below the subject of diligence was touched on heavily. Hand coding in word was found 

to be the easiest approach, although it took longer.  
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5: Research Findings 
 

5.1 Survey Results  

 

Question 1: What type of organisation do you represent? 

The survey received a total of 29 responses, of these two were discounted on the grounds 

that they were not based in the UK. The first was from a National museum in Spain and 

therefore outside the scope of the study, which was restricted to the UK. The second was 

from a member of the National Writers Union, an American trade union for freelance 

writers. The responses from the remaining 27 respondents are reported here.  

 

Figure 5-Question 1: What type of organisation do you represent? 

 

Base 27 

As can be seen in Figure 1, the highest number of respondents, 19%, were employed in 

Higher Education Libraries or Archives with 5 responses. The second largest category of 

respondents was National Library, with four responses. National Museum, Other 

Archive/Records Office, Other type of Museum and Special or other type of Library all 

received 3 responses each. The categories of Film or audio heritage institution and Gallery 

ŜŀŎƘ ǊŜŎŜƛǾŜŘ н ǊŜǎǇƻƴǎŜǎΦ !ƴ ΨhǘƘŜǊΩ ŎŀǘŜƎƻǊȅ ǿŀǎ ƛƴŎƭǳŘŜŘ ǘƻ ŀƭƭƻǿ ŀƴȅ ǇŀǊǘƛŎƛǇŀƴts that 
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ŦŜƭǘ ǘƘŜƛǊ ƻǊƎŀƴƛǎŀǘƛƻƴ ŘƛŘƴΩǘ Ŧƛǘ ƛƴǘƻ ǘƘŜ Ƴŀƛƴ ŎŀǘŜƎƻǊƛŜǎ ǘƻ ŀŘŘ ǘƘŜƛǊ ƻǿƴ ƻǊƎŀƴƛǎŀǘƛƻƴ ǘȅǇŜΣ 

this category received 3 responses, 1 School Archive, 1 Business Archive , 1 Local Authority 

Archive. A final category, National Archive was included, but received no responses. A 

representative from the UK National Archives, was invited to participate, however they 

declined on the basis that orphan works is not an issue for them, because the works in their 

collection are protected under Crown Copyright. 

Sample Size:  

As seen in figure 1, responses between different organisation types were spread fairly 

evenly between the majority of categories, suggesting this could be fairly representative of 

each sector. The final sample size of 27 is small (6%) compared to the 450 UK organisations 

ǎǳǊǾŜȅŜŘ ƛƴ bŀƻƳƛ YƻǊƴΩǎ όнллфύ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ ƻǊǇƘŀƴ ǿƻǊƪǎΦ Lƴ ǘŜǊƳǎ ƻŦ ǘƘŜ ƻǾŜǊŀƭƭ ǎƛȊŜ 

of the cultural heritage sector the sector size is likely to be in excess of the 2500 institutions 

and could be in excess of 5000 institutions24.  

Question 2: What is the size of your organisation? 

The second question asked respondents to identify the size of their organisation, as shown 

in figure two, 9 (33%) respondents worked for organisations with less than 50 employees, 

there were 6 (22 %) organisations with between 101 and 500 employees and 6 (22%) 

organisations with between 1001 and 5000 employees,  3 (11%) respondents worked for 

organisations with between 51 to 100 employees, and 2 (7 %) respondents worked for 

organisations with between 501 and 100 employees. One participant answered that they 

did not know the size of their organisation. The average organisation size was 100 to 500 

employees. 

                                                 
24 ¢ƘŜ aǳǎŜǳƳǎ ǘƘŜ ¦Y нлмт wŜǇƻǊǘ όaǳǎŜǳƳǎ !ǎǎƻŎƛŀǘƛƻƴ нлмтύ ǎǘŀǘŜǎ ǘƘŀǘ ΨώŜϐǎǘƛƳŀǘŜǎ ǎǳƎƎŜǎǘ ǘƘŀǘ ǘƘŜ 
ǘƻǘŀƭ ƴǳƳōŜǊ ƻŦ ƳǳǎŜǳƳǎ ƛƴ ǘƘŜ ¦Y ƛǎ ŀǊƻǳƴŘ нΣрллΣ ŘŜǇŜƴŘƛƴƎ ƻƴ Ƙƻǿ ǘƘŜȅ ŀǊŜ ŘŜŦƛƴŜŘ ŀƴŘ ŎƻǳƴǘŜŘΩΦ hŦ 
thesŜ нΣрлл ǘƘƛǎ ƛƴŎƭǳŘŜǎ нт bŀǘƛƻƴŀƭ aǳǎŜǳƳǎΦ !ŀ ǊŜǇƻǊǘ ŦǊƻƳ !ǊŎƘƛǾŜǎ IǳōΣ ǘƘŜ ΨƭŀƴŘǎŎŀǇŜ ƻŦ ŀǊŎƘƛǾŜǎ ƛƴ ǘƘŜ 

¦YΩ ǊŜǇƻǊǘǎ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ŀǊƻǳƴŘ нΣрлл Ψƴŀǘƛƻƴŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎΤ ǎǇŜŎƛŀƭ ǊŜǇƻǎƛǘƻǊƛŜǎ ǎǳŎƘ ŀǎ ǳƴƛǾŜǊǎƛǘȅ ƭƛōǊŀǊƛŜǎΣ 
Oxbridge colleges and learned institutions; a network of county and local archive services which developed 
ŘǳǊƛƴƎ ǘƘŜ нлǘƘ ŎŜƴǘǳǊȅΧƳǳǎŜǳƳǎ ǿƘƛŎƘ ƘƻƭŘ ŀǊŎƘƛǾŜǎ ŀƳƻƴƎ ƻǊ ŀƭƻƴƎǎƛŘŜ ǘƘŜƛǊ ǇǊƛƴŎƛǇŀƭ ŎƻƭƭŜŎǘƛƻƴǎΤ 
ōǳǎƛƴŜǎǎ ŀǊŎƘƛǾŜǎΣ ŀƴŘ ΨǎǇŜŎƛŀƭ ƛƴǘŜǊŜǎǘΩ ŎƻƭƭŜŎǘƛƻƴǎ ǘƘŀǘ ƘŀǾŜ ōŜŜƴ ŀŎǘƛǾŜƭȅ ŘŜǾŜƭƻǇŜŘ ƻƴ ǇŀǊǘƛŎǳƭŀǊ ǘƘŜƳŜǎΦΩ 

(Archives Hub, 2012)  
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4% 54% 12% 27%

5001 to 10,000 items 10,001 to 500,000 items
500,001 to 1 Million items 1 Million + items

Figure 6-Organisation Size 

 

 

Question 3: What is the size of your collection? 

Figure 3 shows the breakdown of collection size for all respondents. 54% (14) of 

respondents stated  that their collection size ranged from 10,001 to 500,000 items, 

27%(6) estimated that their collection size contains 1 Million + items, 12%(3) answered that 

their collection contained between 500,001 and 1 Million items, finally one (4%) respondent 

whose collections contained between 1001 and 5000 items. In addition to this one 

respondent stated they did not know the size of their collection. For context, the British 

Museum has over eight million objects in its collection.25 The average collection size was 

between 10,001 and 500,000 items. 

                                                 
25 Source https://www.nesta.org.uk/sites/default/fi les/dc2017_museums_factsheet.pdf 
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Figure 7-Collection Size 
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Analysis of the survey results gives an average organisation of between 100 and 500 

employees, with an average collection size of between 10,000 and 500,000 thousand items.  

 

Question 4: What types of material has your organisation digitised or is 

planning to digitise? 

Question 4 asked participants about the types of material that they digitise or planned to 
digitise. Respondents were asked to select all that applied from a list of materials, the 

results are summarized in figure 4 below. 

Surprisingly the most commonly digitised type of material was Photographs, which was 

selected by 81% (22) of the 27 respondents, this is significant since the orphan works 

directive does not cover still visual images such as photographs, meaning organisations 

wishing to digitise orphan photographs would have to rely on the license scheme or a risk 

managed approach. Similarly, 2D visual artworks, another category of material that is not 

covered by the directive, was selected by 54% (15) of respondents, and the category of 

ΨhǘƘŜǊ ǎǘƛƭƭ ƛƳŀƎŜ ƳŀǘŜǊƛŀƭΩ ǿŀǎ ǎŜƭŜŎǘŜŘ ōȅ пн҈ όмнύ ƻŦ ǊŜǎǇƻƴŘŜƴǘǎΣ ǿƘƛƭŜ ŀƴƻǘƘŜǊ ŎŀǘŜƎƻǊȅ 

of visual material not covered by the exception, maps and plans were digitized by 38% (10) 

of all organizations.  Of the works covered by the directive, 58% (16) of respondents 

ƛƴŘƛŎŀǘŜŘ ǘƘŜȅ ŘƛƎƛǘƛǎŜ ƻǊ Ǉƭŀƴ ǘƻ ŘƛƎƛǘƛǎŜ ΨhǘƘŜǊ tǊƛƴǘŜŘ aŀǘŜǊƛŀƭǎΩ ǎǳŎƘ ŀǎ ǇŀƳǇƘƭŜǘǎΣ 

reports, or printed ephemera.  Sound recordings (phonograms) were selected by 54% (15) 

of respondents as was Film.  Newspapers and magazines were digitized by 50% of all 

organizations. Perhaps reflecting the fact that many respondents were from archives and 

non-library based organisations books and rare books featured less prominently amongst 

the materials selected for digitization by organisations, with 46% (13) and 38% (11). 

Microfilms were digitized by just over a third (35%) of all organizations and music was the 

least commonly digitized material, selected by only 5 (15%) organisations. On average 

respondents digitized seven different types, with some organisations digitizing as many as 

fifteen different types of material from their collections. The organizations digitizing the 

most types of material tended to be from the categories of National Library and National 

Museum, which is expected given their responsibility for collecting and preserving the 

ƴŀǘƛƻƴΩǎ ƘŜǊƛǘŀƎŜ ŀƴŘ ŎǳƭǘǳǊŜΦ 
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Base 27 

 

Question 5: Please indicate what percentage of your collection you know or 

estimate to be Orphan Works? 

Respondents were asked to give an estimate of what percentage of their collections are 

orphan works. 19% (5) of respondents stated that less than 5% of their collection comprised 

orphan works, 19% (5) of respondents claimed that between 5 and 10% of their collections 

consisted of orphans. 11% (3) respondents estimated that between 11 and 20% of their 

collections to be orphan works, and 11% (3) estimated that between 21 and 30% of their 

collections are likely orphaned. 7% (2) of respondents replied that between 41 and 50% of 

their collection is likely to be comprised of orphan works. One respondent estimated that 

between 31 and 40% of their collection is orphaned. Finally, 30% (8) of respondents stated 

81%, 22
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50%, 13

54%, 15
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Figure 4- Question 4: What types of material has your organisation digitised or is planning to digitise?

  

Figure 4- What types of material do you digitise? 
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ǘƘŀǘ ǘƘŜȅ ŘƛŘƴΩǘ ƪƴƻǿ ƻǊ ǿŜǊŜ ǳƴŀōƭŜ ǘƻ ǇǊƻǾƛŘŜ ŀƴ ŜǎǘƛƳŀte as to what percentage of their 

collections are orphan works. The average percentage of orphan works in the collections 

was between 5-мл҈ ǿƘƛŎƘ ƳŀǘŎƘŜǎ ǘƘŜ ŜǎǘƛƳŀǘŜǎ ƳŀŘŜ ƛƴ YƻǊƴΩǎ нллф ǎǘǳŘȅ ƻŦ ƻǊǇƘŀƴ 

works.  

 

Figure 8-What percentage of your collection do you know to be orphaned?  

 

Responses were provided using a banded scale (ie <5%, 5ς10%, 11ς20% etc). 

Analysis of the impact by sector shows that the organisations with the highest proportion of orphan 

works, are the national library and higher education libraries/archives.  

Figure 9-Analysis by sector of % orphan works 
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Question 6: Does your organisation have a Copyright policy or internal 

regulation related to copyright? 
Figure 10-Question 6: Does your organisation have a Copyright policy? 

 

Base 27 

Question 6 asked respondents if their organisation has a copyright policy or internal 

regulations related to copyright. 89% (24) of respondents stated that their organisation has 

a /ƻǇȅǊƛƎƘǘ ǇƻƭƛŎȅΣ ǿƘƛƭǎǘ мн҈ όоύ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜƛǊ ƻǊƎŀƴƛǎŀǘƛƻƴ ŘƛŘƴΩǘ ƘŀǾŜ ŀƴȅ ŦƻǊƳ ƻŦ 

policy or internal regulations related to copyright. Further analysis shows that the lack of 

formal organisational policies or regulations on copyright does not affect the usage of the 

orphan works schemes, off the three respondents who stated their organisations did not 

have a copyright policy two had made use of the orphan works directive and one 

respondent in the Special or other type of library category had used both.  

 

89%

11%

Yes
No
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Question 7: Does your organisation have a specific person in charge of dealing 

with copyright issues in particular?  
 

Figure 11-Question 7 Does your organisation have a specific person in charge of dealing with copyright issues? 

 

Base 28 

Closely related to the previous question, question 6 sought to further understand the role of 
copyright in respondent organisations, asking whether participants had a specific person 
with specific responsibility for handling copyright issues within the organisations. Of the 28 
respondents to the question 88% (22) that their organisation has a Copyright policy, whilst 
нн҈ όсύ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜƛǊ ƻǊƎŀƴƛǎŀǘƛƻƴ ŘƛŘƴΩǘ ƘŀǾŜ ŀƴȅ ŦƻǊƳ ƻŦ ǇƻƭƛŎȅ or internal regulations 

related to copyright.  

 

Question 8: Please indicate your degree of familiarity with the following 

aspects of copyright?  

Question 8 used a series of 4 scale Likert questions to ask respondents to describe their 
level of knowledge of five aspects of Copyright: Copyright in General, Copyright Relating to 
Digitisation, Copyright Exceptions, Copyright Relating to Orphan Works and Copyright 
Relating to Rights Clearance. In doing so it sought to explore whether there was any link 
between the level of knowledge in relation to copyright and use of the orphan works 
scheme. The responses are summarised in figure 9 below. 

78%, 78%

22%, 22%
Yes

No
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Figure 12-Question 8: Please indicate your degree of familiarity with the following aspects related to copyright 

Base 27  

 

Copyright in General 

As figure 9 shows, roughly half of all respondents, 52% (14), claimed to have a high level of 

knowledge of copyright law in general, while 44% (12) stated they had some knowledge or 

awareness of copyright law and one respondent (4%) said they had Little knowledge or 

ŀǿŀǊŜƴŜǎǎ ƻŦ ŎƻǇȅǊƛƎƘǘ ƛƴ ƎŜƴŜǊŀƭέΦ !ǎ ǿƻǳƭŘ ōŜ ŜȄǇŜŎǘŜŘ ǘƘƻǎŜ ǘƘŀǘ ǎǘŀǘŜŘ ǘƘŜȅ ƘŀŘ ŀ IƛƎƘ 

level of awareness included representatives from National Libraries or National Museums 

but also included a respondent from a school archive. The one respondent who stated they 

had little knowledge of copyright law in general was from business archive.   

Copyright relating to digitisation 

There was a fairly even split between respondents who stated they had a high level of 

knowledge of copyright relating to digitisation 56% (15) and respondents who stated they 

has stated that they had some knowledge or awareness 44% (12).   

Knowledge of Copyright Exceptions 

On the question of knowledge about Copyright Exceptions 56% (15) of respondents 

answered that they had a High-level of knowledge or awareness of exceptions to copyright, 

whilst 37% (11) answered that they had Some knowledge or awareness, finally 1 (7%) 

respondents claimed they had Little knowledge or awareness of copyright exceptions. 

Knowledge of Copyright relating to Orphan Works 

On the question of knowledge of copyright relating to orphan works 59% (16) of 

ǊŜǎǇƻƴŘŜƴǘǎ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜȅ Ψ{ƻƳŜ ƪƴƻǿƭŜŘƎŜ ƻǊ ŀǿŀǊŜƴŜǎǎΩ ƻŦ ŎƻǇȅǊƛƎƘǘ ƛǎǎǳŜǎ ŀƴŘ 

legislation relating ǘƻ ƻǊǇƘŀƴ ǿƻǊƪǎΣ ǿƘƛƭŜ пм҈ όммύ ƘŀŘ ŀ ΨIƛƎƘ-level of knowledge or 

ŀǿŀǊŜƴŜǎǎΩΦ  

Knowledge of Rights Clearance  

!ǎ ǿŜ ƘŀǾŜ ǎŜŜƴ ǊƛƎƘǘǎ ŎƭŜŀǊŀƴŎŜ ƛǎ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ǇŀǊǘ ƻŦ ǘƘŜ ŘƛƎƛǘƛǎŀǘƛƻƴ ǇǊƻŎŜǎǎ ŀƴŘ ƛǘΩǎ 

during this process that orphan works will be identified therefore it is important to 
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understand the level of knowledge respondents have about this process. Of the 27 qualified 

respondents only 37% (10) stated they had a high level of knowledge of rights clearance.  

CƛƴŀƭƭȅΣ пм҈ όммύ ƻŦ ǊŜǎǇƻƴŘŜƴǘǎ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜȅ ƘŀŘ Ψ{ƻƳŜ ƪƴƻǿƭŜŘƎŜ ƻǊ ŀǿŀǊŜƴŜǎǎΩ ƻŦ 

ǊƛƎƘǘǎ ŎƭŜŀǊŀƴŎŜΣ пу҈ όмоύ ƘŀŘ ŀ ΨIƛƎƘ-level of knowledge or awareƴŜǎǎΩ н όт҈ύ ǊŜǎǇƻƴŘŜƴǘǎ 

ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜȅ Ψ[ƛǘǘƭŜ ƪƴƻǿƭŜŘƎŜ ƻǊ ŀǿŀǊŜƴŜǎǎΩΣ ŀƴŘ м όп҈ύ ǊŜǎǇƻƴŘŜƴǘ ŎƭŀƛƳŜŘ ǘƻ ƘŀǾŜ 

Ψbƻ ƪƴƻǿƭŜŘƎŜ ƻǊ ŀǿŀǊŜƴŜǎǎΩ ƻŦ ǊƛƎƘǘǎ ŎƭŜŀǊŀƴŎŜΦ  It was speculated that lack of copyright 

knowledge may be a reason for not using the schemes, however analysis shows that the 

majority of those who had not used the Directive had a high level of knowledge or orphan 

works legislation. In terms of knowledge of rights clearance, the majority of respondents 

who had low or some knowledge of copyright surrounding rights clearance had not used the 

Directive or the license, suggesting this could have been a barrier. Of these there was a mix 

of responses to the question about organisational approaches to digitization, suggesting 

ǘƘŀǘ ǘƘŀǘ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭΩǎ ƪnowledge of copyright has significant impacts much on 

digitisation. (see Q10) 

Question 9: Has the presence of in-Copyright material in your collections ever 

impacted upon a planned digitisation project? (Including orphan works) 

Question 9 a multiple-choice question asked about what impact the presence of in-

copyright material had on planned digitisation projects, respondents could select all that 

applied. The question clearly illustrates that need to obtain permission for the digitisation 

and making available of works can significantly impact upon the material that eventually is 

made available, highlighting that in many instances material remains unavailable as a result 

of lack of permission or the need to obtain permission. Responses are summarised in figures 

10 & 11. 

 59% (16) of respondents stated that they would only make cleared material available after 

undertaking rights clearance. 52 % (14) indicated that in-copyright material would be 

digitised but not made available; suggesting that any un-cleared material was redacted or 

removed after digitisation. Just over a third of respondents, 41% (11), said they had made all 

material available able using a risk management and takedown strategy, whereas 26% (7) 

respondents stated that the in-copyright material was removed, and only public domain 

material was digitised. Two, respondents stated that they had to abandon a project due to 

the presence of in-copyright material.  Finally, there was one response stating that there 

was no impact and one response stating a mix of the other choices. 
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Figure 13- Has the presence of in-Copyright material in your collections ever impacted upon a planned digitisation project? 

 

Figure 11 below shows the responses by sector; the Higher Education sector shows the widest range of 

impacts due the high number of respondents in that category. Of the two respondents who had 

abandoned projects due the presence of in copyright material, one was from the National Museum 

sector and the other the Gallery sector. 

Figure 14-Impact of in Copyright material on digitization projects by sector 
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Figure 15- Question 10: Which of the following approaches best describes your organisations approach to 

digitisation? 

Question 10: Which of the following approaches best describes your 

organisations approach to digitisation? 

Question ten asked respondents about their organisations approach to digitisation in terms 

of the level of rights clearance they were willing to undertake. There were 26 responses to 

this question, with one respondent not providing any answer. The responses summarized in 

figure 12, show that just over half. 56 % (14) of respondents are willing to digitise in-

copyright material with multiple right holders, whereas only 22% (6) of respondents stated 

they were only willing to digitise in-copyright material where a single rights holder holds the 

majority of rights in the material. One respondent replied that their organisation only 

digitises material where the organisation or its partners hold the copyright. Finally, 16% of 

respondents stated they only digitise out-of-copyright /public domain material. Of these 4 

respondents all stated in response to question 11(see below) that lack of staffing for rights 

clearance and the length of time it takes for right holders to respond as barriers to 

digitisation.  
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Question 11: What are the main reasons that prevent your organisation from 

digitising orphaned and other material in your collections? 
Figure 16-Question 11 Barriers to digitation of orphan works 

 

Base 27 

Question 11 used a multiple-choice question to ask respondents about the barriers they 

faced to the digitisation of orphan and other works. Respondents were given a choice of six 

potential barriers, identified through the literature review, a seventh option allowed 

participants to add their own reasons and respondents could select all that apply. The 

responses clearly show that transaction costs, the cost of locating and corresponding with 

right holders, are the main obstacle to the digitisation of in-copyright materials, including 

orphan works. 78%(21) of respondents cited staff costs of locating and corresponding with 

right holders as a barrier and 74% (20) stated that the length of time required to locate and 

correspond with right holders was a barrier. Over half of all respondents 56% (15) stated 

that lack of staffing and lack funding for digitisation were a major barrier, while 30% (8) of 

respondents cited Other costs involved in locating and corresponding with right holders as a 

major barrier to the digitisation of orphan works and other in copyright material. Finally, 

respondent, from a Business Archive, cited lack of knowledge about copyright and orphan 

works as a barrier to digitisatiƻƴ ŀƴŘ ǘǿƻ ǊŜǎǇƻƴŘŜƴǘǎ ƛƴŘƛŎŀǘŜŘ ΨhǘƘŜǊΩ ǊŜŀǎƻƴǎΣ ŀƭǘƘƻǳƎƘ 

the survey did not provide a means for stating what these were.  
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Question 12: Has your organisation ever digitised orphan works material under 

the Orphan Works exception? 

Question 12 asked respondents whether they had used the orphan works exception to 

ƳŀƪŜ ƻǊǇƘŀƴŜŘ ƳŀǘŜǊƛŀƭ ŀǾŀƛƭŀōƭŜ ƻƴƭƛƴŜΦ мп όпу҈ύ ǊŜǎǇƻƴŘŜƴǘǎ ǎŀƛŘ ǘƘŜȅ ƘŀŘƴΩǘ ǳǎŜŘ ǘƘŜ 

exception to digitise material, 11 (41%) had used the exception. Two respondents, one from 

higher education and one a County Council Museum stated they were not aware of the 

exception.  

The organisations that had used the exception included a National Library  

 

 

Figure 17-Question 12 Has your organisation digitised orphan material under the orphan works exception? 

 

Question 12A:  Name of orphan works digitization project: 
 

Table 7-Project Name 

Project 

Jeremiah Horrocks Institute Astronomy 

Collection 

Architecture and Place 

Archives & Access project 

Unlocking Film Heritage 

Two contact sheet prints of photographic 
portraits of the art critic Brian Sewell 

Europeana WW 1, Spare Rib 

Divided Society 

Veronica Nisbet's WWI scrapbook 
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Question 13: If you have not digitised Orphan Works using the exception, 

please indicate the reasons why. 

Question 13 asked respondents who had answered the previous reasons for not using the 

Orphan Works exception; the results are shown in figure 14. The responses clearly show 

ǘƘŀǘ ǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ǊŜǉǳƛǊŜƳŜƴǘǎ ŀǊŜ ŀ ōarrier to its uptake.  79% (11) of 

respondents cited the complexity of diligent search requirements and the length of time 

ǊŜǉǳƛǊŜŘ ǘƻ ǳƴŘŜǊǘŀƪŜ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀǎ ǘƘŜ Ƴŀƛƴ ǊŜŀǎƻƴǎ ŦƻǊ ǿƘȅ ǘƘŜȅ ƘŀŘƴΩǘ ǳǎŜŘ ǘƘŜ 

exception. 71% (10) stated that staff costs relating to diligent search were an obstacle, 

perhaps illustrating why many organisations often rely on voluntary staff to undertake such 

work. 29% (4) of respondents cited non-staff costs, such as subscriptions to services like 

Ancestry.com, as barrier. 21% (3) cited the lack of availability of sources for diligent search 

as obstacle, as identified earlier some sources may require a subscription, and some sources 

may only be accessible in person. 21% (3) of respondents also stated that the material they 

wished to digitise was outside of the scope of the exception. A further three respondents 

provided responses in the Other category: 

Question 13: Other Responses.  

No call as yet for such digitisation 
Conducted our own due diligence and took risk managed approach internally without the 

need to use any existing schemes. 
Practically all of the orphan works in our collection originate outside the UK - mainly in 
countries in the former Soviet Union. They were created in the period between the two 
world wars and searching for creators is virtually impossible. 

 

Figure 18: Question 13 reasons for not using the orphan works exception 
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License Scheme

Base 27 

Question 14: Have you ever made orphan material in your collection available 

using the IPO Orphan Works Licensing scheme? 

vǳŜǎǘƛƻƴ мпΣ ŦƛƎǳǊŜ ŀǎƪŜŘ ŀōƻǳǘ ǊŜǎǇƻƴŘŜƴǘǎ ƛŦ ǘƘŜȅ ƘŀǾŜ ƳŀŘŜ ǳǎŜ ƻŦ LthΩǎ hǊǇƘŀƴ ²ƻǊƪǎ 

Licensing Scheme (OWLS). Of the 27 respondents only 22% (6) stated they had used the 
scheme, with 74% (20) of respondents sǘŀǘƛƴƎ ǘƘŜȅ ƘŀŘƴΩǘ ǳǎŜŘ ǘƘŜ scheme and one 

respondent (D) stated they were not aware of the scheme. Clearly, the scheme has had a 

low adoption rate amongst cultural heritage institutions as evidenced from the usage 
statistics stated in the previous section.   

Figure 19- -Question 14- Have you used the IPO Orphan Works License scheme? 

 

 

 

 

 

 

 

 

 

Question 15: If you have not used the Orphan Works License scheme to digitise 

orphaned material in your collections, please indicate the reasons why: 

Following on from the last question about use of the Orphan Works License Scheme, 

question 15 asked respondents about their reasons for not using the license scheme. 

11%, 2

47%, 9

1

47%, 9

26%, 5

21%, 4

26%, 5

32%, 6

0 1 2 3 4 5 6 7 8 9 10

Used EU directive

Cost of licensing to high

Rights holder located during diligent search

Administrative and staffing costs too high

Length of license insufficient

Lack of publicly available sources for diligent search

Length of time required to correspond with rights
holder

Other:

Base 19 

Figure 20 - Question 15: Reasons for not using the orphan works license scheme 
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Respondents could select up to ten reasons, with the option of specifying their own reasons 

Ǿƛŀ ŀƴ ΨhǘƘŜǊΩ ŎŀǘŜƎƻǊȅΦ ¢ƘŜǊŜ ǿŜǊŜ мф ǊŜǎǇƻƴǎŜǎ ǘƻ ǘƘƛǎ ǉǳŜǎǘƛƻƴΦ !ǎ ŦƛƎǳǊŜ мтΣ ǎƘƻǿǎ ǘƘŜ 

main reasons why the surveyed organisations have not used the license scheme is due to 

the cost of licensing and associated administrative costs, such as registering for a license are 

too high. A total of 47% (9) of respondents stated that the cost of licensing was too high; the 

same number stated the administrative and staffing costs were too high. Interestingly, only 

28% (5) of respondents stated the length of license was insufficient and the same number 

stated length of time required to correspond with rights holders. 22% (4) stated the lack of 

publicly available sources for diligent search was a reason for not using the license. Finally, 

ǘƘŜǊŜ ǿŜǊŜ у ŎƻƳƳŜƴǘǎ ƛƴ ǘƘŜ ΨhǘƘŜǊΩ ŎŀǘŜƎƻǊȅΩ ǎǳƳƳŀǊƛǎŜŘ ōŜƭƻǿΦ  

Table 8-Question 15 Responses in the Other Category 

Comment 
No call for digitisation as yet 

Isn't the licence only applicable on a local level, so 
globally publishing the work online is not covered 

which is what we want to do. Easier to follow our 
on approach. 

Relevance to non-UK/non-EU material 

We decided the items must be out of copyright 
(WW1 photos) 

We prefer to take a risk-managed approach, as it's 
a more cost-effective use of public funds. 

 Restricted in terms of global publishing 

The licensing platform only allows applications for 
up to 30 works at a time, which is incompatible 
with the scale of digitisation that we operate at. 

 

Question 16: What would make you more likely to use the license scheme? 

Question 16 asked respondents, to say what would make them more likely to use the OWLS 
scheme. A free text question was used to attract the widest range of responses. In total, 

there were 15 responses to this question, table 3, below displays the comments grouped by 
theme. As the table shows the majority of comments surrounded three main themes; the 

application process, the cost of licensing, diligent search requirements, showing that 

institutions clearly consider these the main barriers to use of the license scheme.  
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Table 9 -Summary of responses to Question 16: What would make you more likely to use the orphan works licensing scheme 

Application Process 

Less bother to use it. I did start on it, but found the questions too onerous (for dozens of 
photos) 

Clearer guidance 

For it to be made easier 

Ability to bulk upload data 

Bulk upload facility 

Length of License 

International coverage combined with long-term licenses for large groups of photos 

The 7-year period much too short (infinite wanted) 

Longer licence 

Scope of License  

International coverage combined with long-term licenses for large groups of photos 

The licence (to be made) more reaching 

Costs 

Reduced costs 

Small funding grants 

Lowering costs of applications (for cultural heritage institutions); reduction of licensing rates 

for certain uses 
Zero-cost licences for non-commercial online publication of works, 

Lower/no cost of licensing 

Diligence  

Lower bar for diligent search 

Ease of finding rights holders 

Fewer requirements for diligent search, including distinguishing based on age of works. 

If we suddenly got lots of claims from revenant creators / estates, we might think about using 
the licensing scheme. But because of the diligence of our research, and the thoroughness of 
our protocols, we have not so far had such a claim. 

Simpler diligent search requirements 

Other 

More likely to use the exception 

More suitable to web publishing 
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If we had a general library exemption, such that a simple and efficient take-down policy 

would protect us from substantial infringement claims 

 

Question 17: If you have digitised orphaned material but haven't used either 

the EU exception or the UK licensing scheme how have you made them 

available:  

 

Figure 21- Question 17: If you have digitised orphaned material but haven't used either the EU exception or the UK licensing 
scheme how have you made them available: 

 

Question 17 asked respondents a multiple-answer question about what methods they have 

used to make orphaned material available to patrons, if not using the EU exception used or 

OWLS scheme. Of the 15 responses to this question, 69% (11) of respondent said they used 

a risk management and takedown policy, 20% (3) of respondents stated they made them 

available via standalone terminals on the premises and one respondent used a combination 

of both methods. No respondents stated they had made orphan works available using 

another copyright exception. 

One respondent, a film heritage institution, provided further comment stating: 

ά{ince introduction of EU and UK schemes we've only really been focused on clearances for 

Unlocking Film Heritage (using the EU exception). We have titles that we've treated as 

"orphan" prior to 2014 changes. We do still use risk managed approach for some titles 

όǿƘŜǊŜ ǘƘŜȅ Řƻ ƴƻǘ Ŧƛǘ ŀǎ hǊǇƘŀƴǎύ ŀƴŘ ǎƻƳŜ ǳƴŘŜǊƭȅƛƴƎ ǊƛƎƘǘǎΦέ 

 

Question 18 a-l: Project details and costs    

Question 18 asked respondents to provide details of a recent orphan works digitisation 

project, this was requested in order to try and compare the time, cost and number of works 

digitised under the exception or license scheme. Respondents were asked to provide the 

number of items selected or included in the project, an estimate of the staff time spent 
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undertaking due diligence, an estimate of non-staff costs involved rights clearance, including 

fees paid for non-public databases required for diligence search (e.g. Ancestry.com 

subscription fees), the percentage of orphaned works following diligent search, percentage 

of works found to be in the public domain after diligent search, the percentage of works 

registered under IPO licensing scheme, the number of number of takedown requests, the 

number of non-orphaned  works where permission to digitise was denied by the right holder 

and the overall project cost(estimated), there was also an option for respondents to leave 

further comments.  

In total fourteen respondents (52%) provided details, due to the varying nature of 

organisations responses varied considerably depending upon the question and the nature of 

the project. Due to the way some respondents answered the questions it is difficult to 

provide a precise comparison, furthermore the range of works digitised, enormously from 

single works to over than a million works. 

Figure 22 -Responses to question 18 grouped by sector 

 

Base:14 

Question 18b: Total number of items included in the project 

13 respondents were able to provide the number of items included in the project they 

specified, the number of items ranged between one and 1.5 million, with the average 

number of items digitised totalling 121,382 (Median 300).  The percentage of works found 

to be orphaned after diligent search/rights clearance varied from 0/1% to 100% with the 

average percentage estimated to be 8% (median 0.1%).  

Question 18c: Estimated time (staff hours) spent searching for rights holders: 

13 respondents answered, although one replied they were unable to provide an estimate. 

The time spent ranged from 16 hours for two items to 3000 hours for 53,000 items with an 

average 25 items per hour time spent per item ranging from to a maximum of 48 hours for 

one item. One respondent said they spent  

άaŀȅōŜ ŀƴ ƘƻǳǊ ŀ ƳƻƴǘƘ ƻƴ ŀǾŜǊŀƎŜΦ {ǇŜƴŘ ƭƛǘǘƭŜ ǘƛƳŜ ŀŎǘƛǾŜƭȅ ǎŜŀǊŎƘƛƴƎΦέ  

!ƴƻǘƘŜǊ ǎƛƳǇƭȅ ǊŜǇƭƛŜŘ ά[ƻǘǎέΦ 
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Question 18d: Estimated cost (non-staff) of obtaining rights clearance (including any fees 

paid for access to non-public databases/ sources whilst searching for rightsholders) 

Several respondents stated they has zero non-staff costs for rights clearance. With the 

exception of one respondent that stated costs of £40,000 (for 53,000 items) the average 

cost ranged from £300 to £500.  

Other non-specific responses included:  

άvǳƛǘŜ ŀ ƭƻǘ ŀǎ ǿŜƭƭ - L ƘŀŘ ƻƴŜ ǾƻƭǳƴǘŜŜǊ ƻƴŜ Řŀȅ ŀ ǿŜŜƪ ǘƻ ƘŜƭǇΦέ 

άbƻǘƘƛƴƎ ǿƻǊǘƘ ƳŜƴǘƛƻƴƛƴƎέ 

ά±ƻƭǳƴǘŜŜǊ ŎƻƴŘǳŎǘŜŘ ǎŜŀǊŎƘέ 

ά!ǾŜǊŀƎŜ ƛǎ п ƘƻǳǊǎ ǇŜǊ ƛǘŜƳ ǿƛǘƘ ŀƴ ŜȄǇŜǊǘΦέ 

άI[C ŦǳƴŘŜŘέ 

Question 18e: Percentage of works found to be orphaned after diligent search/rights 

clearance 

The percentages given ranged from 100% to less than 1%. Some respondents stated the 

actual number of orphan works rather than the percentage. One respondent referred to an 

article they had written about their organisations orphan works digitisation project, based 

upon the data in that article, the percentage of orphan works for that project was 45%26  

Question 18f: Percentage of works found to be in public domain after diligent search/rights 

clearance 

The percentages given ranged from 0% to 100%.  

Question 18g: Percentage of works registered under UK IPO Orphan Works licensing 

scheme.  

54% of the 13 respondents who replied to this question stated they had not licensed any 

works using the IPO Orphan Works license scheme. Overall 81% of all respondents (22) had 

ƴƻǘ ǳǎŜŘ ǘƘŜ ƭƛŎŜƴǎŜ ǎŎƘŜƳŜΦ hŦ ǘƘŜǎŜ ƻƴŜ ǎǘŀǘŜŘ ǘƘŀǘ ƛǘ ŘƛŘƴΩǘ ŜȄƛǎǘ ŀǘ ǘƘŜ ǘƛƳŜ ǘƘŜȅ 

undertook digitised. Of those that had used the license scheme, the largest number of 

works licensed was 294 (98% of 300 works).  One respondent reported they were still in the 

process of applying for a license. 

Question 18h: The number of takedown requests 

Ten out of the 12 respondents stated they had zero takedown requests; the remaining two 

respondents had received one takedown request each.  

Question 18i:  The number of works where permission to digitise was denied following 

correspondence with the rights holder 

The highest figure given by respondents was 60 works (2% of 3000) closely followed by 51 

works (out of a total of 10,510 (representing 0.5% of the total number of works digitised). 5 

respondents reported 0 works where permission was denied. One respondent stated the 

                                                 
26 Callaghan (2017, 8) 
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ǇǊƻƧŜŎǘ ǿŀǎ ǎǘƛƭƭ ƛƴ ǇǊƻƎǊŜǎǎ ŀƴŘ ƻƴŜ ǊŜǎǇƻƴŘŜƴǘ ǎǘŀǘŜŘ ǘƘŀǘΥ άWe've never asked for 

permission to digitise, only to publish onlineΦέ  

Question 18j: Overall cost of the project (actual or estimated) 

Costs varied significantly depending upon the size of the project. Costs ranged from £20.24 

for two items to £2 Million for (1.5 Million items).  Depending upon how the costs are 

reported we can estimate the average cost per item to be between £178 and £1.33. The 

figures show that the greater the number of items digitised the lower the cost per item.  

Question 18k: Any further comments 

A number of respondents provided comments which are given below: 

ά/ƻǇȅǊƛƎƘǘ ǿŀǎ ƻƴŜ ƻŦ ǘƘŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ǿƘŜƴ ǎŜƭŜŎǘƛƴƎ Ƴŀterial for inclusion in the 

project. Consequently, those items that were considered to have a high risk were not 

included meaning that the copyright clearance stage was simpler. Ultimately it meant that 

the likelihood of IP owners responding negatively to our request to use their material was 

ƳƛƴƛƳŀƭ ŀƴŘ ƻƴƭȅ ƭƻǿ Ǌƛǎƪ ƻǊǇƘŀƴŜŘ ǿƻǊƪǎ ǿŜǊŜ ŎƻƴǎƛŘŜǊŜŘΦέ 

ά5ƛƎƛǘƛǎŀǘƛƻƴ Ƙŀǎ ƴƻǘ ōŜŜƴ ǇǊƻƧŜŎǘ-led, but collection-ōŀǎŜŘέ 

ά¢Ƙƛǎ ƛǎ Ƨǳǎǘ ƻƴŜ ŜȄŀƳǇƭŜΣ ǿƘŜǊŜ ǿŜ ǘǊƛŜŘ ǘƻ ƭƻŎŀǘŜ ŜŀŎƘ ŀƴŘ ŜǾŜǊȅ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊ ǿŜ 

could idenǘƛŦȅΦ Lǘϥǎ ǳƴǳǎǳŀƭ ŦƻǊ ǳǎ ǘƻ Řƻ ǘƘŀǘΦέ 

ά¢ƘŜ ƛƳŀƎŜ ŘƛƎƛǘƛǎŜŘ ǿŀǎ ŦǊƻƳ ǘƘŜ LƳǇŜǊƛŀƭ ²ŀǊ aǳǎŜǳƳΣ ōǳǘ ŀǎ ŦŀǊ ŀǎ ǘƘŜȅ ǿŜǊŜ ŎƻƴŎŜǊƴŜŘ 

it was an orphan work. 2 days after paying the licence fee I heard from a nephew in 

!ǳǎǘǊŀƭƛŀΦέ 

ά²Ŝ ƘŀǾŜƴϥǘ ŘƻƴŜ ŀƴȅ ŘƛƎƛǘƛȊŀǘƛƻn of orphan works, so it was difficult to provide a useful 

ŜȄŀƳǇƭŜΗέ 

ά¢ƘŜ ǊǳƭŜǎ ŀǊŜ ǎǘƛƭƭ ōŜƛƴƎ ǿǊƛǘǘŜƴ ƛƴ ǘƘƛǎ ǿƘƻƭŜ ŀǊŜŀ ŀƴŘ ƛǘ ŦŜŜƭǎ ƭƛƪŜ ǘƘŜǊŜϥǎ ǎǘƛƭƭ ƴƻ ŘŜŦƛƴƛǘƛǾŜ 

ǿŀȅ ǘƻ ǇǊŜǎŜƴǘ ƳŀǘŜǊƛŀƭ ǿƛǘƘ ƴƻ ƻōǾƛƻǳǎ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊ ǘƻ ǘƘŜ ǇǳōƭƛŎΦέ 

Question 18l: Does your organisation have a takedown policy for orphan 

material? 

Out the 18 responses to this question 83% (15) said they used a takedown policy for orphan 

material, and 28% (3) said they did not. The remaining 9 did not provide any response. 
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Figure 23-Question 18m: Does your organisation have a takedown policy for orphan material?  

 
Base 18 

Question 19: Which of the following would make it easier for your organisation 

to digitise orphan works in your collection? 
Figure 24-Question 19: Which of the following would make it easier for your organisation to digitise orphan works in your 

collection? 

 

Base-27 

Question 19, a multi-answer question asked respondents about what would make 
digitisation of orphan works easier. Respondents were provided with seven options, as well 

ǘƘŜ ƻǇǘƛƻƴ ǘƻ ǎǇŜŎƛŦȅ ǘƘŜƛǊ ƻǿƴ Ǿƛŀ ŀƴ ΨhǘƘŜǊΩ ŎŀǘŜƎƻǊȅΦ ¢ƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ǊŜǎǇƻƴŘŜƴǘǎΣ ум҈ 
(22), said that less complex requirements for diligent search would aid the digitisation of 
orphan works. An extended collective licensing scheme for orphan works was the second 
most favoured option, chosen by 63% (17) respondents. Roughly half of all respondents, 
52% (14), indicated that a mandatory exception, for orphan works or general cultural 
heritage digitisation, would make it easier to digitise orphan works. 48%(13) were in favour 
of reduced licensing costs would help them to digitise more orphan works. 41% (11) of 

respondents were in favour of a reduced copyright term, additionally there were two 
comments from respondents stating they were in favour of aligning the copyright term in 
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unpublished works and audio-visual works.  6 respondents (22%) said the option to employ 
a third-party to conduct rights clearance and/or diligent search would be of benefit. 19% (5) 
of respondents said further guidance or training on copyright would make it easier to 

digitise orphan works.  

¢ƘŜǊŜ ǿŜǊŜ ǎŜǾŜƴ ŎƻƳƳŜƴǘǎ ƛƴ ǘƘŜ ΨhǘƘŜǊΩ ŎŀǘŜƎƻǊȅΣ ŎƻǾŜǊƛƴƎ ŀ ǊŀƴƎŜ ƻŦ ǘƻǇƛŎǎΦ ¢ǿƻ 

respondents mentioned changes to legislation: 

ά¢ƘŜǊŜ ǎƘƻǳƭŘ ōŜ ŀƴ ƻǊǇƘŀƴ ǿƻǊƪǎ ŜȄŎŜǇǘƛƻƴΣ ǇǳǊŜ ŀƴŘ ǎƛƳǇƭŜΦέ 

ά[ŜƎƛǎƭŀǘƛǾŜ ŎƘŀƴƎŜǎ ǘƻ ǊŜŘǳŎŜ ǘƘŜ ōǳǊŘŜƴ ƻƴ ŀǊŎƘƛǾŜ ǎŜǊǾƛŎŜǎ ŀƴŘ ƎƛǾŜ ǇŜƻǇƭŜ ŀŎŎŜǎǎ ǘƻ 

material which is locked away. We shouldn't have to rely on the risk appetite of individual 

organisations tƻ ŀŎŎŜǎǎ ƘŜǊƛǘŀƎŜΦέ 

Two further respondents mentioned changes to copyright legislation, specifically 

mentioning the duration of copyright in certain categories of work:  

ά{ƛƳǇƭƛŦƛŜŘ ŘǳǊŀǘƛƻƴ ǊǳƭŜǎ ŦƻǊ ŀǳŘƛƻ-Ǿƛǎǳŀƭ ǿƻǊƪǎέ 

ά!ƭƛƎƴƛƴƎ ǘŜǊƳ ƻŦ ŎƻǇȅǊƛƎƘǘ ŦƻǊ unpublished works with published works (abolishing the 

нлоф ǊǳƭŜύέ 

One respondent mentioned extended collective licensing, saying  

ά9ȄǘŜƴŘŜŘ ŎƻƭƭŜŎǘƛǾŜ ƭƛŎŜƴŎŜ ŦƻǊ ƻǳǘ ƻŦ ŎƻƳƳŜǊŎŜ ǿƻǊƪǎέ 

Finally, there were two comments regarding the Orphan Works License Scheme: 

ά! ƭŜǎǎ ǊƛƎƛŘ ǘŜƳǇƭŀǘŜ ŦǊƻƳ ǘƘŜ Lthέ 

άSeven years is no use for a book or website - it imposes more work in 2024. Many 

questions (e.g. the first, "Is there more than one right holder in the work?") are 

unanswerable, particularly as if it is an orphan work we think there are no rights holders and 

ȊŜǊƻ Ŏŀƴƴƻǘ Ŧƛǘ ƛƴ ϥƳƻǊŜ ǘƘŀƴ ƻƴŜϥΦέ 

5.2 Analysis   

 

5.2.1 Extent of the orphan works problem  

¢ƘŜ ŀǾŜǊŀƎŜ ǇŜǊŎŜƴǘŀƎŜ ƻŦ ƻǊǇƘŀƴ ǿƻǊƪǎ ƛƴ ǊŜǎǇƻƴŘŜƴǘǎΩ ŎƻƭƭŜŎǘƛƻƴǎ ǿŀǎ ŜǎǘƛƳŀǘŜŘ ǘƻ ōŜ 

between 5 and 10%. Based upon the average collection size of between 10,001 and 500,000 

items, we can estimate the average number of orphan works in the collections of 

respondents as being between 500 and 50000 items, a median average of these figures 

gives a total of 25250 orphan works. However, we know that the overall figure is likely to be 

far higher, considering that organisations such as the British Library holds over 

150,000,00027 items and estimates that the number of orphan works in their collections to 

be between 41 and 50%. Based upon information collected about the collection size of 

                                                 
27 Source: British Library: About Us: Facts and Figures. http://www.bl.uk/aboutus/quickinfo/facts/  

http://www.bl.uk/aboutus/quickinfo/facts/


93 
 

ǊŜǎǇƻƴŘŜƴǘǎΩ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǘƘŜ ǘƻǘŀƭ ƴǳƳōŜǊ ƻŦ ƛǘŜƳǎ Ŏƻƴǘŀƛƴ ƛƴ ǘƘŜƛǊ ŎƻƭƭŜŎǘƛƻƴ ŎƻǳƭŘ ōŜ 

round 208.5 million, which would give an average number of orphan works of between 10.4 

million and 20.8 million items, if we take the highest estimate percentage of orphan works 

provided by respondents (41-50%) then the number of orphan works could be between 85.5 

million and 104.2 million. The latter figure is closer to the number of orphan works 

estimated by the IPO, stated in its press release for the launch of the Orphan Works License 

Scheme28.   

Table 10-Average percentage of orphan works based upon average collection size 

Collection 
Size 

 Median 

Total 
number of 
items 

208,552,000 250,000 

5% Orphan 
works  

10,427,600 
12,5000 

10% Orphan 

works 
20,855,200 

25,000 

 

5.2.2 How has the presence of orphan works in the collections of cultural 

heritage organisations impacted upon their digitisation plans? 

Based upon the survey respondents we known that 18% of respondents would not engage 

in digitisation of any copyrighted material, where rights clearance is required, while 30% are 

only willing to digitise public domain. Therefore, we can say that orphan works pose a 

problem to at least 30% of respondents; furthermore, we know that two respondents have 

abandoned projects due to the presence of copyrighted material (including orphan works). 

5.2.3 How widespread is the adoption of the schemes by UK cultural heritage 

institutions?  

 

Use of the exception: 

The survey data shows that 11 of the 27 (40%) organisations that responded to the survey 

had used the exception, however an analysis of the EUIPO Orphan Works Database, shows 

only ten UK organisations listed, as shown in table 2. Looking further at the responses to 

subsequent questions, we can see that several of the organisations who answered yes have 

made works available using a risk managed strategy. Therefore, we can adjust the total 

number of survey respondents who have made orphan works available using the exception 

to three, representing 11% of all survey respondents. Overall the usage of the exception by 

UK Cultural Heritage Institutions amongst respondents  

                                                 
28 https://www.gov.uk/government/news/uk-opens-access-to-91-mill ion-orphan-works  

https://www.gov.uk/government/news/uk-opens-access-to-91-million-orphan-works
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Use of the License Scheme: 

Similarly, the Orphan Works License Scheme has had limited adoption amongst survey 

respondents with only 6 having applied for a license, and of these one stated that their 

application was still in progress. In terms of what types of material licensed, the majority of 

the material described by respondents who had used the license scheme can be classed as 

still visual art, including photographs and drawings, which are not covered under the 

exception. As noted earlier an examination of IPO Orphan Works Register shows that about 

72% of licenses granted by the IPO29 are in the category of Still Visual Art. This suggests that 

even if not widely facilitating mass digitisation, the license scheme is at least filling a gap left 

by the Orphan Works Directive.      

5.2.4 Has the current legislation made it easier for UK cultural heritage 

institutions to digitise and make available online orphan works in their 

collections? 

The survey data shows that only 11 respondents stated they had used the exception, 

whereas 14 respondents stated they had not and 2 further respondents were unaware of 

the exception, meaning that in total 16 organisations had not used the directive. The survey 

does not tell us whether those that have used would have proceeded with their digitisation 

of orphan works without recourse to either scheme, this will be examined in the follow 

interviews. However, it is clear that the majority of respondents prefer to rely on a risk 

managed strategy, suggesting that this method is more cost effective and efficient. The 

sector analysis shows that no one sector dominated the usage, with four sectors replying 

that they had used the exception.   

Figure 25- Sector analysis of respondents who used the exception  

 

5.2.5 What are the biggest barriers to the use of either scheme by UK cultural 

heritage institution? 

The survey results show clearly that the required to identify and locate rights holders are a 

significant barrier to the digitisation of orphan works. Respondents clearly stated that the 

                                                 
29 As of December 2017, the IPO had issued 456 licenses in the category of Stil l Visual Art, out of a total of  
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diligent requirements were a major barrier to the use of the Orphan Works Exception, with 

79% of respondents who had not used the exception citing that the complexity of diligent 

search requirements and time required to undertake a diligent search as the main barrier to 

diligent search. Closely related to this, respondents cited staff costs of performing diligent 

search as a significant barrier. Less significant was the availability of sources, which had 

been raised as possible barrier in the literature review.   

Figure 26-Barriers to use of the Orphan Works Directive 

 

For the Orphan Works License Scheme the main barriers were the costs of licensing and 

associated administrative costs that came from applying for a license, which included the 

application fee. In addition, respondents raised the issue of level of diligence required by 

the license scheme, indicating that this too was a significant barrier to the usage of the 

scheme. [ŜƴƎǘƘ ƻŦ ǘƘŜ ƭƛŎŜƴǎŜ ǿŀǎƴΩǘ ǘƘŜ Ƴƻǎǘ ǎƛƎƴƛŦƛŎŀƴǘ ōŀǊǊƛŜǊ ǘƻ ŀŘƻǇǘƛƻƴΣ ōǳǘ ǿŀǎ ŎƛǘŜŘ 

by several respondents. Given that a license could be renewed this may be less of an issue, 

although the renewal would require a new diligent search, which takes us back to the issue 

of the diligent search requirements. Several respondents mentioned that the restriction of 

the license to UK meant it was not suitable, indicating that when organisations digitise they 

intend to make their collections available globally without restriction. Furthermore, several 

ǊŜǎǇƻƴǎŜǎ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǘƘŜ LthΩǎ ƭƛƳƛǘ ǘƻ ол ǿƻǊƪǎ ŀǘ ŀ ǘƛƳŜ ǿŀǎ ŀƴ ƛǎǎǳŜ and favoured a 

bulk upload tool similar to that of the EU database.  

5.2.6 If organisations have not used the directive or the license scheme how 

have they made orphan works in their collections available online? 

Respondents indicated that where they had not used the directive or the license scheme, 

their preferred method for digitising orphan works was the use of a risk managed strategy 

and takedown policy. The reasons for this are clearly the diligent search requirements of the 

directive and the license scheme, are not suited to the mass digitisation. Several 

respondents commented that it was easier to conduct their own diligence. A few 

respondents made user of the copyright exception allowing material to be displayed on the 

premises using standalone or dedicated terminals.  
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5.2.7 What changes could be made to the current legislation to make it easier 

for cultural heritage institutions to digitise and make available online orphan 

works in their collections? 

LǘΩǎ clear from survey responses that the main changes required are around the diligent 

search, with the majority of respondents stating the need for less complex requirements. 

The next most favoured change an extended collective license for orphan works suggests 

that many organisations do not see the current legislation as the most effective solution to 

the mass digitisation of orphan works. This is almost certainly due to the burden of diligent 

search, which as has been shown is an issue in terms of staff costs. Secondly, it is clear that 

respondents would be more likely to digitise orphan works if the cost of licensing was 

revised. Whether, they can offer bulk licensing remains to be seen, but it appears to be 

something that many of the respondents would be interested in.       

5.3 Interviews 

 

5.3.1 Institutions included in the study 

16 survey respondents indicated they would be willing to participate in a follow up 

interview, of these five were selected based on two requirements. Firstly, convenience, 

interviewees had to be based in or close to London in order to be able conduct interviews 

on a face to face basis. This was seƭŜŎǘŜŘ ōŜŎŀǳǎŜ ŀǎ tƛŎƪŀǊŘ όнлмоΣ мфуύ ǎŀȅǎ άƛƴǘŜǊǾƛŜǿƛƴƎ 

ŘŜǇŜƴŘǎ ǾŜǊȅ ƳǳŎƘ ǳǇƻƴ ǘƘŜ ǊŀǇǇƻǊǘ ōǳƛƭǘ ōŜǘǿŜŜƴ ǘƘŜ ƛƴǘŜǊǾƛŜǿŜǊ ŀƴŘ ǘƘŜ ƛƴǘŜǊǾƛŜǿŜŜέ 

and it was felt that this could be better achieved on face to face basis rather than in a phone 

or online interview. Furthermore, since the intention was to record and transcribe the 

interviews this would be more easily accomplished through face to face interviews. 

Secondly, the choice of respondents included a mix of organisations using exception, the 

license scheme or a combination of both, as well as those that had not used either choosing 

instead to take a risk managed approach.   

5.3.2 Ethical considerations 

All interviewees were asked to complete a consent form, agreeing to participate in the study 

and were given the option of remaining anonymous. Of the five interviewees, only one 

chose to remain anonymous and is hereafter referred to as B.  Following the completion of 

each interview, the recording of the interview was transcribed by hand and a copy of the 

transcript was sent to the interviewee for checking. This provided them with the option to 

make any correct anything they that had been misinterpreted, redact any passages that 

they felt were not appropriate for inclusion or provide further clarification on any points. 

Finally, all original audio files deleted following completion of the dissertation. 

5.3.3 Interviewee Profiles 

All but one of the interviewees agreed to be identified, the fifth interviewee from a National 

Library asked to remain anonymous. With the exception of one, all interviews took place at 

the ƛƴǘŜǊǾƛŜǿŜŜǎΩ place of work.  The four interviewees were:   
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Samantha Callaghan, Library, Archives, and Digitization Assistant at the Humanist Library 

and Archives, was responsible for overseeing the Architecture and Place Digitisation. The 

library based at Conway Hall in London, is part of the Ethical Society of Great Britain, the 

project digitised material using the both the EU exception and orphan works license 

scheme.   

Christy Henshaw, Digital Production Manager at the Wellcome Trust, is responsible for the 

digitization programme which consists of the strategic digitization of the historical and 

archive collections as well as the commercial digitization service allowing people to order 

prints. In 2013 the Wellcome undertook a large digitisation project from their archives, 

which included a high proportion of unpublished and probably orphaned.  

.ŜǊƴŀǊŘ IƻǊǊƻŎƪǎΣ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ aŀƴŀƎŜǊ ŦƻǊ ǘƘŜ ¢ŀǘŜΣ .ŜǊƴŀǊŘΩǎ Ƴŀƛƴ 

responsibilities surround copyright including, the collection, the exhibition programme, the 

archive, Tate Enterprises (the commercial division of the Tate, and finally dealing with a 

wide range of enquiries from artists, their estates and other museums and galleries. In 

September 2017 the Tate concluded a Heritage Lottery Funded project called Archives and 

!ŎŎŜǎǎ ǿƘƛŎƘ ŘƛƎƛǘƛȊŜŘ ŀƴŘ ƳŀŘŜ ŀǾŀƛƭŀōƭŜ ƻƴƭƛƴŜ рнΣллл ƛǘŜƳǎ ŦǊƻƳ ǘƘŜ ¢ŀǘŜΩǎ !ǊŎƘƛǾŜΦ   

Annabelle Shaw is Rights Database Manager at the BFI. Annabelle has responsibility for the 

managŜƳŜƴǘ ƻŦ ǘƘŜ .CLΩǎ ǊƛƎƘǘǎ ŀƴŘ ǊƻȅŀƭǘȅΩǎ ǎȅǎǘŜƳΣ ŀǎ ǿŜƭƭ ŀǎ ǾŀǊƛƻǳǎ .CL ŎƻƭƭŜŎǘƛƻƴǎΦ IŜǊ 

ǊƻƭŜ ƛƴŎƭǳŘŜǎ ƛƴǾƻƭǾŜƳŜƴǘ ǿƛǘƘ ŀŎǉǳƛǎƛǘƛƻƴǎ ŀƴŘ ǎŀƭŜǎΣ ŎƻƴǘǊŀŎǘǎ ŀƴŘ ǘƘŜ .CLΩǎ ōŀŎƪ 

ŎŀǘŀƭƻƎǳŜΦ {ƛƴŎŜ нлмо ǎƘŜ Ƙŀǎ ōŜŜƴ ƭŜŀŘƛƴƎ ƻƴ ǊƛƎƘǘǎ ŎƭŜŀǊŀƴŎŜ ŦƻǊ ǘƘŜ .CLΩǎ ¦ƴƭƻŎƪƛng Film 

Heritage digitization project. 

5.4 Analysis  

Theme 1: Material and approach 

Henshaw described the range of the material that the Wellcome have digitized, saying that 

while the vast majority dates from the 19th century or earlier, they have digitized a small 

number of 20th century books, after undertaking rights clearance. She describes the 

approach taken to a range of material saying:  

ά²ŜΩǾŜ ŘƻƴŜ ǘƘƛƴƎǎ ǿƘŜǊŜ ǿŜϥǾŜ ŀƴŀƭȅǎŜŘ ǘƘŜ Řŀǘŀ ŀƴŘ ŦƛƎǳǊŜŘ ƻǳǘ ǿƘƛŎƘ ōƻƻƪǎ are out of 

copyright, we have our own published stuff, artworks, archives and ephemera we have 

digitised a lot of published stuff, because we feel we were willing to take more of a risk on 

that stuff and grey literature, public sector type grey literatureΦέ 

For Horrocks and Tate much of the material that he refers to is from the archives, he 

discusses collections of archival material which include letters belonging to artists such as 

Barbara Hepworth, noting that the main issue is clearing the rights in letters received by 

artists saying: 

άǘƘŜ ŎƻǇȅǊƛƎƘǘ ƛƴ ǘƘƻǎŜ ƭŜǘǘŜǊǎ ǿƛƭƭ ƻŦ ŎƻǳǊǎŜ ǊŜǎǘ ǿƛǘƘ ǘƘŜ ŀǳǘƘƻǊ ŀƴŘ ƛƴ ǎƻƳŜ ƻŦ ǘƘƻǎŜ ŎŀǎŜǎ 

when she was being written to by somebody relatively obscure we just don't know who the 

ŎƻǇȅǊƛƎƘǘ ǿƻǳƭŘ ōŜƭƻƴƎ ǘƻΣ ǿŜ ŘƻƴΩǘ ƴŜŎessarily know whether than author is alive or dead, 

ƛŦ ǘƘŀǘΩǎ ǎƻƳŜōƻŘȅ ǎƭƛƎƘǘƭȅ ƻōǎŎǳǊŜΦέ 
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Theme 2: Selection 

The approach taken by each organisation to selecting material for digitisation was 

something I was keen to know more about; specifically I wanted to know whether copyright 

status influenced decisions around the selecting material for digitisation, as had been 

highlighted during the interview. Each interviewee was asked about how they selected 

material or inclusion in a digitisation project, and whether having identified a work as 

orphaned that changed their decision to include it. 

Henshaw tells me that at the Wellcome copyright is: άƻƴƭȅ ŜƭŜƳŜƴǘ ƻŦ ǿƘŀǘ ǿŜ ƴŜŜŘ ǘƻ ƭƻƻƪ 

ŀǘΣ ǘƘŀǘ ƛƴŦƭǳŜƴŎŜǎ ǿƘŜǘƘŜǊ ǿŜ Ŏŀƴ ƳŀƪŜ ǘƘƛǎ ǎǘǳŦŦ ŀǾŀƛƭŀōƭŜ ƻƴƭƛƴŜ ƻǊ ƴƻǘΦέ Lƴ Řƛǎcussing the 

²ŜƭƭŎƻƳŜΩǎ ŀǇǇǊƻŀŎƘ ǎƘŜ ƳŜƴǘƛƻƴǎ ǘƘŀǘ ǎŜƴǎƛǘƛǾƛǘȅ Ǉƭŀȅǎ ŀ ƪŜȅ ǇŀǊǘ ƛƴ ŘŜŎƛŘƛƴƎ ǿƘŜǘƘŜǊ ǘƻ 

make material available online, saying: 

άƛǘ ŘŜǇŜƴŘǎ ǳǇƻƴ ǘƘŜ ŎƻƭƭŜŎǘƛƻƴΣ ǎƻ ǿƘŜƴ ƛǘ ŎƻƳŜǎ ǘƻ ŀǊŎƘƛǾŜǎ ǿƘƛŎƘ ǘŜƴŘ ǘƻ ōŜ ǳƴǇǳōƭƛǎƘŜŘ 

works, personal papers ŀƴŘ ǘƘƛƴƎǎΣ ǎŜƴǎƛǘƛǾƛǘȅ ƛǎ ōȅ ŦŀǊ ŀƴŘ ŀǿŀȅ ǘƘŜ ōƛƎƎŜǎǘ ŎƻƴŎŜǊƴ ŀƴŘ ƛǘΩǎ 

ǘƘŜ Ƴƻǎǘ ƭƛƪŜƭȅ ǊŜŀǎƻƴ ǘƘŀǘ ǿŜ ǿƻƴϥǘ ŘƛƎƛǘƛǎŜ ǎƻƳŜǘƘƛƴƎΦέ 

In terms of whether the rights status of a work an impact on selection, she states that in 

some sense copyright does have an iƴŦƭǳŜƴŎŜ ƴƻǘƛƴƎ ǘƘŀǘ ǘƘŜǊŜ ŀ ŎŜǊǘŀƛƴ ŀǊŜ ŎŜǊǘŀƛƴ Ψƴƻ ƎƻΩ 

areas such as late 20th century works that are still in-commerce. In terms of the impact of 

ƻǊǇƘŀƴ ǿƻǊƪǎ ǎƘŜ ǎǘŀǘŜǎ ǘƘŀǘ ŀǎ ŀ ǎǇŜŎƛŦƛŎ ŎŀǘŜƎƻǊȅ ƻŦ ƳŀǘŜǊƛŀƭ ƛǘ ŘƻŜǎƴΩǘ ƘŀǾŜ ŀƴȅ ŦǳǊǘƘŜǊ 

influence than whether a work is in copyright or not, although, she also notes that there are 

ŎŜǊǘŀƛƴ ǘȅǇŜǎ ƻŦ ǿƻǊƪǎΣ ǿƘŀǘ .ƻǊƎƘƛ ϧ YŀǊŀǇŀǇŀ όнлмоύ ǘŜǊƳ ΨŎƻƴǘŜȄǘǳŀƭ ƻǊǇƘŀƴǎΩΣ ǿƘƛŎƘ 

ǿƘƛƭŜ ƴƻǘ ǘŜŎƘƴƛŎŀƭƭȅ ƻǊǇƘŀƴŜŘ ǘƘŜȅ ŀǾƻƛŘ ŘƛƎƛǘƛȊƛƴƎ ƭŀǊƎŜƭȅ ōŜŎŀǳǎŜ ƛǘΩǎΥ 

άƎƻƛƴƎ ǘƻ ōŜ ǊŜŀƭƭȅ ǘƛƳŜ ŎƻƴǎǳƳƛƴƎ ǘƻ ǘǊȅ ǘƻ ŦƛƴŘ ŀƴŘ ǘǊŀŎŜ ŀƭƭ ǘƘŜǎŜ ǊƛƎƘǘǎƘƻƭŘŜǊǎ ŀƴŘΧ ŀ ƭƻǘ 

ƻŦ ƛǘ ƛǎƴΩǘ ǊŜŀƭƭȅ ƻǊǇƘŀƴŜŘΣ ƛǘΩǎ Ƨǳǎǘ ǎǘǳŦŦ ǘƘŀǘΩǎ ƎƻƛƴƎ ǘƻ ǘŀƪŜ ǘƛƳŜ ǘƻ ǘǊŀŎƪ Řƻǿƴ ǘƘŜ ŎƻǇȅǊƛƎƘǘ 

ƘƻƭŘŜǊΦέ 

For Annabelle Shaw and the BFI, selection was led by the curatorial team criteria upon a 

series of 56 curatorial themes such as the Suffragettes, or the First World War. From these 

the curators would select films from the last 100 years relating to those themes, those 

selected would then undergo initial rights checking by {ƘŀǿΩǎ ǘŜŀƳΣ ǎƘŜ ŘŜǎŎǊƛōŜǎ ǘƘƛǎ 

approach as from a rights management point of view because: 

άȅƻǳΩǊŜ ƴƻǘ ƎƻƛƴƎ ōȅ ŎƻƭƭŜŎǘƛƻƴ ƛƴ ǘŜǊƳǎ ƻŦ ǘƘŜǎŜ ŀǊŜ ŀƭƭ ǘƘŜ ŦƛƭƳǎ ǘƘŀǘ ǿŜΩǾŜ Ǝƻǘ ŦǊƻƳ ŀ 

particular donor or something, and so you were looking in one particular collection you 

would have films potentially from every single decade of film making, numerous different 

ǊƛƎƘǘǎƘƻƭŘŜǊǎ ƛƴ ŜŀŎƘ ŎƻƭƭŜŎǘƛƻƴΦέ 

¢ƘŜ ǳƴŘŜǊǘŀƪƛƴƎ ǘƘŜ ǇǊŜƭƛƳƛƴŀǊȅ ǊƛƎƘǘǎ ŎƘŜŎƪƛƴƎ {ƘŀǿǎΩ ǘŜŀƳ ǿŜǊŜ ŀōƭŜ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ 

works that needed rights clearance as well as potential orphans, she also describes 

discovering some works that were unexpectedly orphaned:  

άǘƘŜǊŜ ǿŜǊŜ ŀƭǎƻ ǎƻƳŜ ǿƘŜǊŜ ǿŜ ǘƘƻǳƎƘǘ ǿŜ ƪƴŜǿΦΦΦǿƘƻ ǘƘŜ ǊƛƎƘǘǎƘƻƭŘŜǊ ǿŀǎ ŀƴŘ ǘƘŜƴ ƛǘ 

ǿƻǳƭŘ ǘǳǊƴ ƻǳǘΣ ƴƻǘ ǎƻ ƳǳŎƘΦέ 
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Asked about whether the presence of orphan works had affected plans for their inclusion in 

the project Shaw stated that she was aware of the introduction of the new legislation 

(relating to orphan works) which she believed would enable them to make use of the 

orphaned material: 

άL ƳŜŀƴ for us it was, bear in mind we were starting this work in earnest in early 2014, so we 

knew something was going to happen with Orphan Works and so we were all keeping sort 

ƻŦ ŀƴ ŜȅŜ ƻǳǘΣ ǿŜƭƭ L ǿŀǎ ƪŜŜǇƛƴƎ ŀƴ ŜȅŜ ƻǳǘ ƻƴ ǿƘŀǘΩǎ ƛǘ ƎƻƛƴƎ ǘƻ ōŜ ǿƘŀǘΩǎ ƛǘ Ǝƻƛƴg to look 

like, what is it going to mean for us in terms of what we currently do and how can we kind of 

ƳŀƪŜ ǎǳǊŜ ǿŜΩǊŜ ƛƴ ŀ ƎƻƻŘ ǇƭŀŎŜ ǘƻ ŘŜŀƭ ǿƛǘƘ ƛǘΦέ 

Callaghan also states that her awareness of the recently introduced orphan works 

legislation, meant thŀǘ ŎƻǇȅǊƛƎƘǘ ǿŀǎƴΩǘ ŀ ƳŀƧƻǊ ŎƻƴŎŜǊƴ ƛƴ ǘƘŜ ǎŜƭŜŎǘƛƻƴ ƻŦ ƳŀǘŜǊƛŀƭ ŦƻǊ 

digitization, saying:  

άL ǿŀǎ ŀǿŀǊŜ ǘƘŀǘ /ƻǇȅǊƛƎƘǘ ǿƻǳƭŘ ōŜ ŀƴ ƛǎǎǳŜΣ L ƪƴŜǿ ǘƘŀǘ L ǿƻǳƭŘ ƘŀǾŜ ǘƻ Ǉǳǘ ǎƻƳŜ ǘƛƳŜ 

aside when we were planning our time to look at Copyright clearance, but from my general 

ŀǿŀǊŜƴŜǎǎ ƻŦ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ŀǘ ǘƘŜ ǘƛƳŜ L ǘƘƻǳƎƘǘΣ ƻƘΣ ǿŜΩǾŜ Ǝƻǘ ŀ ƳŜǘƘƻŘ ōȅ ǿƘƛŎƘ ǿŜ Ŏŀƴ 

ŀǇǇǊƻŀŎƘ ǘƘƛǎΦέ 

For the Tate, Bernard Horrocks describes their use of a risk managed approach to making 

orphaned material available, having undertaken due diligence to the level where they were 

satisfied that the rights holder could not be found, they would still make the material 

available:  

άƻƴŎŜ ǿŜ ǿŜǊŜ ŎŜǊǘŀƛƴΣ ŀǎ ƻƴŜ Ŏŀƴ ōŜΣ ǘƘŀǘ ǿŜ ŎƻǳƭŘƴϥǘ ǘǊŀŎŜ ŀ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊ ǊŀǘƘŜǊ ǘƘŀƴ 

not publishing network we decided to the opposite, which was to publish it, with a 

ŘƛǎŎƭŀƛƳŜǊΣ ǿƘƛŎƘ ȅƻǳ Ŏŀƴ ǎŜŜ ƻƴ ƻǳǊ ǿŜōǎƛǘŜ ŀƴŘ ƘŀǾŜ ǉǳƛǘŜ ŀ ōƻƭŘ ŀǇǇǊƻŀŎƘΦέ 

Finally, for B their approach to including copyrighted material in a digitization project is 

dependent upon whether there is funding for rights clearance work, saying:  

άƛŦ ǘƘŜ ǇǊƻƧŜŎǘ ŘƻŜǎƴΩǘ ƘŀǾŜ ƳƻƴŜȅ ǘƘŜƴ ƳŀǘŜǊƛŀƭ ǘƘŀǘ ƛǎ ƛƴ ŎƻǇȅǊƛƎƘǘ ƛǎ ǇǊƻōŀōƭȅ ƻŦŦ ǘƘŜ ǘŀōƭŜ 

ǊŜƎŀǊŘƭŜǎǎ ƻŦ ƻǊǇƘŀƴ ǿƻǊƪǎ ŜȄŎŜǇǘƛƻƴ ƻǊ ŀƴȅǘƘƛƴƎ ŜƭǎŜΦέ 

For most interviewees it seems that, while copyright does not directly influence selection it 

clearly has an impact. It is clear that the main method for selecting works by all interviewees 

was content, or subject. It is also apparent that orphans were only identified during the 

clearance/diligent search process, although some interviewees mention they were aware 

that they might be dealing with orphan works.  

Theme 3: The Orphan Works Directive 

Understandably the EU Orphan Works Directive was a key subject in the interviews, with 

respondents asked about their use or non-use of the directive.  

B mentions that using the directive is resource intensive, referring to the need to conduct 

diligence and then undergo registration on the EUIPO website, suggesting this adds 
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significant time and resource costs.  He suggests that the use of the exception is not their 

primary vehicle for clearance: 

 ά.ǳǘ ŀǎ L ǎŀƛŘ ǘƘŜ ŜȄŎŜǇǘƛƻƴǎ ŀǊŜΣ ǘƘŜȅΩǊŜ ƴƻǘ ŀ ǇǊƛƳŀǊȅ ǿŀȅ ƻŦ ŘŜŀƭƛƴƎ ǿƛǘƘ ǊƛƎƘǘǎΣ ǘƘŜȅΩǊŜ ŀ 

fall-ōŀŎƪ ŦƻǊ ǿƘŜƴ ŜǾŜǊȅǘƘƛƴƎ ŜƭǎŜ Ƙŀǎ ŦŀƛƭŜŘΦέ 

Horrocks states that they TatŜ ŘƻŜǎƴΩǘ ǳǎŜ ǘƘŜ 5ƛǊŜŎǘƛǾŜΣ ƴƻǘƛƴƎ ǘƘŀǘ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƛƴ 

which it can be used are limited; he also notes that it excludes standalone artwork, which 

for his organisation is clearly a barrier. On the issue of the absence of standalone artworks 

Callaghan notes how pressure from lobby groups led to their removal from the scope of the 

final directive and how it unfairly impacts on cultural organisations:  

άǿƘŜƴ ǘƘŜȅ ǿŜǊŜ ǇǳǘǘƛƴƎ ǘƘŀǘ ŜȄŎŜǇǘƛƻƴ ǘƻƎŜǘƘŜǊ ǘƘŜǊŜ ǿŀǎ ŀ ǊŜŀƭ ōƛƎ ǇǳǎƘ ōŀŎƪ ŀƎŀƛƴ ŦǊƻƳ  

photographerǎ ŀƴŘ ǇƘƻǘƻƎǊŀǇƘŜǊǎΩ ƭƻōōȅ ƎǊƻǳǇǎΣ L ƳŜŀƴ ŀƭƭ ǇƻǿŜǊ ǘƻ ǘƘŜƳΣ ƛŦ ȅƻǳ Ǉǳǘ ƛƴ ǘƘŜ 

graft then you should get paid for it and they do tend to get their stuff nicked and spread all 

ƻǾŜǊ ǘƘŜ ƴŜǘ ŦƻǊ ŀƭƭ ǎƻǊǘǎ ƻŦ ǊŜŀǎƻƴΣ ōǳǘ ƛŦ ȅƻǳΩǊŜ ŀ ƭƛōǊŀǊȅ ŘƻƛƴƎ ǘƘƛǎ ŀǎ ŀ Ǉǳōlic service, I 

ǘƘƛƴƪ ƛǘ ƛǎ ŀ ōƛǘ ǊƛŎƘ ǘƻ ǎŀȅΣ ȅƻǳ ƪƴƻǿΣ ΨbƻΣ bƻ bƻΣ ȅƻǳ ŎŀƴΩǘ ǘƻǳŎƘ ŀƴȅ ǇƘƻǘƻƎǊŀǇƘȅΩΣ ŜǾŜƴ ƛŦ 

ƛǘΩǎ ŀ ƘǳƴŘǊŜŘ ȅŜŀǊǎ ƻƭŘ ƪƛƴŘ ƻŦ ǘƘƛƴƎΦ Lǘ ƳŀƪŜǎ ƛǘΣ ƛǘ ƳŀƪŜǎ ƛǘ ƳƻǊŜ ŘƛŦŦƛŎǳƭǘέ 

For Shaw using the directive was a positive clearly a positive experience, noting that when 

they were planning the project she was aware of the upcoming changes  

άǎƻ ǿŜ ƪƴŜǿ ǎƻƳŜǘƘƛƴƎ ǿŀǎ ƎƻƛƴƎ ǘƻ ƘŀǇǇŜƴ ǿƛǘƘ hǊǇƘŀƴ ²ƻǊƪǎ ŀƴŘ ǎƻ ǿŜ ǿŜǊŜ ŀƭƭ 

ƪŜŜǇƛƴƎ ǎƻǊǘ ƻŦ ŀƴ ŜȅŜ ƻǳǘΣ ǿŜƭƭ L ǿŀǎ ƪŜŜǇƛƴƎ ŀƴ ŜȅŜ ƻǳǘ ƻƴ ǿƘŀǘΩǎ ƛǘ ƎƻƛƴƎ ǘƻ ōŜ ǿƘŀǘΩǎ ƛǘ 

going to look like, what is it going to mean for us in terms of what we currently do and how 

Ŏŀƴ ǿŜ ƪƛƴŘ ƻŦ ƳŀƪŜ ǎǳǊŜ ǿŜΩǊŜ ƛƴ ŀ ƎƻƻŘ ǇƭŀŎŜ ǘƻ ŘŜŀƭ ǿƛǘƘ ƛǘ  .ŜŎŀǳǎŜ ƛƴǎǘƛǘǳǘƛƻƴǎ ǿƛƭƭ ƘŀǾŜ 

a choice to actually engage with the exception or the licensing scheme, and obviously we 

ǳǎŜŘ ǘƘŜ 9¦ 9ȄŎŜǇǘƛƻƴ ŦƻǊ ǘƘƛǎ ǇǊƻƧŜŎǘΦέ 

Theme 4: The Orphan Works License Scheme 

All respondents were asked about, whether they had considered using or used the orphan 

works license scheme.   

Callaghan suggests that the license scheme was developed in part to pre-empt the 

ƛƴǘǊƻŘǳŎǘƛƻƴ ƻŦ ǘƘŜ 9¦ 5ƛǊŜŎǘƛǾŜΣ ǎŀȅƛƴƎ ƛǘ ǿŀǎ άǎƻƳŜǘƘƛƴƎ ǘƘŀǘ ǿŀǎ ǎƻǊǘ ƻŦ ŎƻōōƭŜŘΣ ǘƘǊƻǿƴ 

together within a certain period of the enactment of the EU so that the UK could protect 

itself in a way prior tƻ ǘƘŀǘ ƳŀǘŜǊƛŀƭΣ ƻǊ ǇǊƛƻǊ ǘƻ ǘƘŀǘ ƭŜƎƛǎƭŀǘƛƻƴ ōŜƛƴƎ ǇǳǎƘŜŘ ŀŎǊƻǎǎΦέ 

Several interviewees mentioned that the cost of the license was part of the reasons for not 

using it, with  

B mentioning that additional cost and more restrictive nature of the license scheme make it 

less attractive sating: 

άǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪ ƭƛŎŜƴǎŜǎ ǘƘŀǘΩǎ ǎƻƳŜǘƘƛƴƎ ǿŜ ŘƻƴΩǘ ǊŜŀƭƭȅ ǳǎŜΣ ǘƘŜȅ ƻƴƭȅ ǇǊƻǾƛŘŜ ƛƴ ǘƘŜ ¦Y 

ŀƴŘ ƻƴƭȅ ŦƻǊ ŀ ƭƛƳƛǘŜŘ ǘƛƳŜ ŀƴŘ ǘƘŜǊŜΩǎ ŀ Ŏƻǎǘ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ƛǘΦΦΦǘƘŜ ƭƛŎŜƴǎŜ ǎŎƘŜƳŜ ŘƻŜǎƴΩǘ 

really give you any more coverage in fact it gives you less coverage than the exceptions do. 
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¢ƘŜ ƻƴƭȅ ǊŜŀƭƭȅ ŀŘŘƛǘƛƻƴ ǘƘŀǘ ǘƘŜ ƭƛŎŜƴǎŜ ƎƛǾŜǎ ȅƻǳ ƛǎ ǘƘŀǘ ȅƻǳΩǊŜ ŀōƭŜ ǘƻ ǳǎŜ ǘƘŜ ƳŀǘŜǊƛŀƭ ŦƻǊ 

ŎƻƳƳŜǊŎƛŀƭ ǇǳǊǇƻǎŜǎΦ .ǳǘ ǿŜ ŘƻƴΩǘ Řƻ ǘƘŀǘ ƛǘ ŘƻŜǎƴΩǘ ǊŜŀƭƭȅ ƘŜƭǇ ǳǎ ƛƴ ŀƴȅ ǿŀȅΦέ 

Henshaw refers to the additional costs imposed by the license scheme arguing this makes it 

unsuited to mass digitization, saying: 

άǘƘŜ ƻǊǇƘŀƴ ǿƻǊƪǎ ƭƛŎŜƴǎŜ ƛǎ ƭƛƳƛǘŜŘ ŀƴŘ ǘƘŜǊŜΩǎ ŀ ƭƻǘ ƻŦ ŀŘƳƛƴ ŀƴŘ ǘƘŜǊŜΩǎ ŀ Ŏƻǎǘ ǘƻ ƛǘ ƻǾŜǊ 

and above the work you do for the due diligence, so what we found was that actually we 

weren't able to achieve that level of due diligence for mass digitisation, of course we could 

ŦƻǊ ǎƳŀƭƭ ƴǳƳōŜǊǎ ƻŦ ǿƻǊƪǎΣ ōǳǘ ǘƘŜƴ ƛǘΩǎ ƴƻǘ ǊŜŀƭƭȅ ǿƻǊǘƘ ƛǘ ǘƻ ǳǎ ōŜŎŀǳǎŜ ǿŜΩǊŜ ŘƛƎƛǘƛǎƛƴƎ ƻƴ 

ǎǳŎƘ ŀ ǎŎŀƭŜέ 

Referring to the license scheme Horrocks argues that:  

άǘƘŜ ƭƛŎŜƴǎƛƴƎ ǎŎƘŜƳŜ ƛǎ ƴƻǘ ǘƘŀǘ ƘŜƭǇŦǳƭ ŦƻǊ ōƛƎƎŜǊ ŘƛƎƛǘƛǎŀǘƛƻƴ ǇǊƻƧŜŎǘǎ άΣ ŀƭǘƘƻǳƎƘ ƘŜ 

ƳŜƴǘƛƻƴǎ ǘƘŀǘ ǘƘŜ Lth ŀǊŜ ƭƻƻƪƛƴƎ ŀǘ ŘŜǾŜƭƻǇƛƴƎ ǘƘŜ ǎŎƘŜƳŜΣ ƘŜ ǎŀȅǎΥ άǘƘŜȅ ŀǊŜ ŜȄǇŀƴŘƛƴƎ 

the system's capabilities, so it can cƻǇŜ ǿƛǘƘ ƘƛƎƘŜǊ ƴǳƳōŜǊǎ ƻŦ ǿƻǊƪǎ ŀƭƭ ƛƴ ƻƴŜ Ǝƻ ά 

The cost of licensing was raised by Callaghan, as impacting on her plans, she explains that 

ǎƻƳŜ ƻŦ ǘƘŜ ƛǘŜƳǎ ǎƘŜ ƘŀŘ ǎŜƭŜŎǘŜŘ ŦƻǊ ƛƴŎƭǳǎƛƻƴ ƛƴ ǘƘŜ ǇǊƻƧŜŎǘ ǘƘŀǘ ŘƛŘƴΩǘ ƎŜǘ ƭƛŎŜƴǎŜŘΥ 

άōŜŎŀǳǎŜ ƻŦ ǘƘŜ ƳŜŎƘŀƴƛǎƳ by which the UK orphan works licensing Scheme operates 

where you have a maxim of thirty and you pay a certain amount for the licensing and a 

ŎŜǊǘŀƛƴ ŀƳƻǳƴǘ ŦƻǊ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƛǘΦΦΦ/ƻƴǿŀȅ Iŀƭƭ ƛǎ ŀ ŎƘŀǊƛǘȅ ǿŜ ŘƛŘƴΩǘ ƘŀǾŜ ŦǳƴŘƛƴƎ ŀǘ ŀƭƭΣ 

which means it was internally funded which means if I wanted to digitize some of these 

ǘƘƛƴƎǎ Ǉƻǎǘ ǘƘŜ ǇǊƻƧŜŎǘ ƭŀǳƴŎƘΣ Ƨǳǎǘ ƻƴŜ ƻǊ ǘǿƻ ƛǘŜƳǎ ƛǘ ǿƻǳƭŘ ƘŀǾŜ ŀŎǘǳŀƭƭȅ ōŜŜƴΣ L ƳŜŀƴ ƛǘΩǎ 

ƴƻǘ ŀ ǇǊƻōƭŜƳ ŦƻǊ ǎƻƳŜ ǇŜƻǇƭŜ ōǳǘ ŦƻǊ ǳǎ ŦƻǊ ŀ ŎƘŀǊƛǘȅΦΦ Lǘ ǿŀǎƴΩǘ ǎŜŜƴ ŀǎ ōŜƛƴƎ ƻŦ ǳǎŜ ǘƻ ōŜ 

ǎǇŜƴŘƛƴƎ ǘƘŀǘ ƳƻƴŜȅ ƻƴ ƻƴŜ ƻǊ ǘǿƻ ƛǘŜƳǎΦέ 

For Shaw and the BFI, the pricing of the OWLS scheme is also a potential barrier to releasing 

material online she states that: 

άL ǘƘƛƴƪ ƛƴ ǘŜǊƳǎ ƻŦΣ ŦƻǊ ŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜ ƛǘΩǎ ǉǳƛǘŜ ƘŀǊŘΣ L ƳŜŀƴ L ǿƻǳƭŘ ƘƻǇŜ ǘƘŀǘ we would 

Ǉǳǘ ǎƻƳŜ ŦƛƭƳǎ ǘƘǊƻǳƎƘ ƻƴ ǘƘŜ h²[{ ǎŎƘŜƳŜ ŦƻǊ ƻƴƭƛƴŜ ǇǳōƭƛŎŀǘƛƻƴΣ ǘƘƛƴƎǎ ƭƛƪŜ 5±5Σ ǘƘŀǘΩǎ 

another question because the pricing at the moment it would be quite difficult for us to deal 

ǿƛǘƘΦέ 

A second issue for Shaw with the OWLS scheme is the length of the license; I asked her if it 

would be problematic, she suggested it would be depending upon what the use was:  

άL ǘƘƛƴƪ ƛǘ ǿƻǳƭŘ ŘŜǇŜƴŘ ǳǇƻƴ ǿƘŀǘ ǿŜ ǿŀƴǘŜŘ ǘƻ Řƻ ǿƛǘƘ ƛǘΧǎƻ ƎŜƴŜǊŀƭƭȅ ǎǇŜŀƪƛƴƎ ƛŦ ǿŜΩǊŜ 

looking to provide access to archive materials, we would want to do it in perpetuity, so 

ǘƘŜǊŜ ǿƻǳƭŘ ōŜ ŀƴ ƛǎǎǳŜ ƛŦ ƛǘ ǿŀǎ ƻƴ ǘƘŀǘ ǎƛŘŜέ 

Henshaw mentions the also mentions that the additional costs of the license scheme in 

terms of time and money stating that:   

άǘƘŜǊŜΩǎ ŀ ƭƻǘ ƻŦ ŀŘƳƛƴ ŀƴŘ ǘƘŜǊŜΩǎ ŀ Ŏƻst to it over and above the work you do for the due 

ŘƛƭƛƎŜƴŎŜΦέ 
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LǘΩǎ ŎƭŜŀǊ ŦǊƻƳ Ƴƻǎǘ ǘƘŜ ƛƴǘŜǊǾƛŜǿŜŜǎ ǘƘŀǘ ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ƭƛŎŜƴǎŜ ƛǎ ƭƛƳƛǘŜŘ ƛǎ ƴƻǘ ŎƻƴǎƛŘŜǊŜŘ 

relevant to the types of digitisation they are involved in. The restrictions of the license and 

the additional costs are obviously a big part of that barrier. The other issue is the cost of 

licensing, with interviewees suggesting that the additional cost as a reason for not using the 

license scheme. This ties up with the findings of the survey which also noted that cost of 

licensing was a major disincentive.    

Theme 5: Diligence 

Another topic discussed with then interviewees was their approach to rights clearance, in 

the process it became clear that they employ highly targeted searches, in contrast to the 

very general requirements of orphan works scheme. B states: 

 άǿŜ ƳŀƪŜ ǎǳǊŜ ǘƘŀǘ ǘƘŜ ǊŜǎŜŀǊŎƘ ǿŜ Řƻ ƛǎ ƳǳŎƘ ŦƻŎǳǎǎŜŘ ŀƴŘ ǾŜǊȅ ŜŦŦƛŎƛŜƴǘΣ ǿƘŜǊŜŀǎ ǘƘŜ 

diligent searches, as defined in the exception, are very broad and check a lot of places that 

we probabƭȅ ǿƻǳƭŘƴΩǘέ IŜ ōŜƭƛŜǾŜǎ ǘƘŀǘ ŎƭŜŀǊŜǊ ƎǳƛŘŀƴŎŜ ƻƴ ǿƘŀǘ ƳŀƪŜǎ ŀ ǎŜŀǊŎƘ ŘƛƭƛƎŜƴǘ 

could help resolve this issue.  

Horrocks ŀƭǎƻ ǎƘŀǊŜŘ ǎƻƳŜ ƛƴǎƛƎƘǘǎ ƛƴǘƻ ǘƘŜ ¢ŀǘŜΩǎ ŀǇǇǊƻŀŎƘ ǘƻ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΣ ǎƘƻǿƛƴƎ ƳŜ 

a due diligence checklist, for an orphan work that had been completed by a colleague:  

ά{ƻΣ ǿŜΩǾŜ Ǝƻǘ  ǘƘŜ ŀǊǘƛǎǘǎ ŘŀǘŜǎΣ ŜȄǇƛǊȅ ŘŀǘŜ ŦƻǊ ŀƴȅ ŀǊǘƛǎǘƛŎ ǿƻǊƪǎ ŀƴŘ ǘƘƛǎ ƛǎ ŜǎǎŜntially the 

ŎƘŜŎƪƭƛǎǘΣ ǎƻ ŀ ƭƛǎǘ ƻŦ ǘǿŜƴǘȅ ƻǊ ǎƻ ƻǊƎŀƴƛǎŀǘƛƻƴǎΣ ŀǎ ȅƻǳ Ŏŀƴ ǎŜŜ ǿŜ ǿƻǳƭŘƴΩǘ ǎƭŜŜǇǿŀƭƪ ƛƴǘƻ 

checking every single organisation, because one develops a good gut instinct for these 

ǘƘƛƴƎǎ  ŀƴŘ ǎƻƳŜ ƎƻƻŘ ǿƻǊƪƛƴƎ ƪƴƻǿƭŜŘƎŜ ƻŦ ǿƘŜǊŜ ƛǘΩǎ ǿƻǊǘƘ ǘǊȅing and where quite 

ŦǊŀƴƪƭȅ ƛǘ ǿƻǳƭŘƴΩǘ ōŜ ǿƻǊǘƘ ŀǎƪƛƴƎΣ ǿŜ ǿƻǳƭŘƴΩǘ Ƨǳǎǘ Ǝƻ ǘƘǊƻǳƎƘ ǘƘŜ Ƴƻǘƛƻƴǎ ƻŦ ŀǎƪƛƴƎΣ 

ƪƴƻǿƛƴƎ ǘƘŀǘ ǘƘŜȅΩƭƭ Ƨǳǎǘ ŎƻƳŜ ōŀŎƪ ǘƻ ǳǎ ŀƴŘ ǎŀȅ ΨǿŜ ŘƻƴΩǘ ƪƴƻǿΩΦ 

He talks about how in some cases the Tate will reach out to organisations outside of the UK 

to try and find information about a right holder, he describes how: 

άƛƴ ŎŜǊǘŀƛƴ ǎƛǘǳŀǘƛƻƴǎΣ ŀƎŀƛƴ ǿƘŜǊŜ ŎǳǊŀǘƻǊ ƻǊ ŀǳǘƘƻǊ ƻŦ ŀ ŎŀǘŀƭƻƎǳŜ ŦŜŜƭǎ ǾŜǊȅ ǎǘǊƻƴƎƭȅ ǘƘŀǘ 

ǿŜ ƴŜŜŘ ǘƻ ǳǎŜ ǎƻƳŜǘƘƛƴƎ ŀƴŘ ƛŦ L ǘƘƛƴƪ ΨŀƘ ƻƪΩ ǘƘŀǘ ŀǊǘƛǎǘ ǿŀǎ !ƳŜǊƛŎŀƴ ƻǊ !ǳǎǘǊŀƭian or 

from New Zealand and I have somebody in the Te Papa Museum in New Zealand example or 

Art Gallery of New South Wales. If I know that I know somebody that could possibly help, 

ǘƘŜƴ L ǿƛƭƭ ŎŜǊǘŀƛƴƭȅ ŀǎƪ ǘƘŜƳ ƻǳǘǎƛŘŜ ǘƘŜ ¦YΦέ 

What becomes clear from these discussions is that for organisations that regularly engage in 

diligence is that they have bodies of professional knowledge and experience; they know the 

places to search and who to contact in order to find relevant information. The question that 

arises ƛǎ ǿƘŜǘƘŜǊ ǘƘŜ ŘƛǊŜŎǘƛǾŜΩǎ ΨŀǇǇǊƻǇǊƛŀǘŜ ǎƻǳǊŎŜǎΩ ƳŜŀƴǎ ǘƘŜ ǎŀƳŜ ŀǎ ǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜ 

sources that are the subject of this expert knowledge. B suggests not, when asked about the 

nature of the diligent search required for the directive, and also license scheme, he 

describes a situation where they are carrying out an exhaustive search, he says:  

ά{ƻΣ ƛǘ ƳƛƎƘǘ ōŜ ǘƘŀǘ ǿŜΩǊŜ ŎƭŜŀǊƛƴƎ ŀǊǘƛŎƭŜǎ ƛƴ ŀ ƳŀƎŀȊƛƴŜΣ ǘƘŀǘ ǿŜǊŜ ǿǊƛǘǘŜƴ ōȅ ƴƻƴ-

professional writers, but still we have to contact the Society of Authors, the CLA and the 

![/{ ŀƴŘ ǎƻ ƻƴΣ ƪƴƻǿƛƴƎ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ƴƻ ŎƘŀƴŎŜ ǘƘŀǘ ǿŜ ǿƛƭƭ ŦƛƴŘ ŀƴȅǘƘƛƴƎ ǘƘŜǊŜΧ²Ŝ ƘŀǾŜ 
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to jump through those hoops... So, we are very thorough with our diligent search, even to 

ǘƘŜ Ǉƻƛƴǘ ƻŦ ǿƘŜǊŜ ǿŜΩǊŜ ŎƘŜŎƪƛƴƎ ǿƛǘƘ ǇŜƻǇƭŜΣ ǿƘƻ ǿƛƭƭ ŀƭƳƻǎǘ ŎŜǊǘŀinly not be able to 

ƘŜƭǇΣ ōǳǘ ǿŜ ƪƛƴŘ ƻŦ ƘŀǾŜ ǘƻ ǘƛŎƪ ǘƘŀǘ ōƻȄΦέ 

The reason for this he says is the lack of guidance or definition around the meaning of 

diligent search: 

ά{ƻΣ ǘƘŜȅ ŘƻƴΩǘ ǊŜŀƭƭȅ ŘŜŦƛƴŜ ǿƘŜǊŜ ȅƻǳ ƘŀǾŜ ǘƻ ǎŜŀǊŎƘ ƛƴ ƻǊŘŜǊ ŦƻǊ ȅƻǳ ǘƻ ƘŀǾŜ ǘƘŜ Řƛligent 

ǎŜŀǊŎƘΣ ƛƴ ƻǊŘŜǊ ŦƻǊ ȅƻǳ ǘƻ ƎŜǘ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴΦ {ƻΣ ǿŜ ŀƭǿŀȅǎ ŜǊǊ ƻƴ ǘƘŜ ǎƛŘŜ ƻŦ Ŏŀǳǘƛƻƴέ 

IŜ ŀǊƎǳŜǎ ǘƘŀǘ ōŜŎŀǳǎŜ ƻŦ ǘƘƛǎ ŀ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ƛǎ ƳƻǊŜ άǊŜǎƻǳǊŎŜ ƛƴǘŜƴǎƛǾŜέ ŘǳŜ ǘƻ ǘƘŜ 

need to check sources that are unlikely to yield any result, simply to be sure that they have 

complied with the diligent search requirement of the Directive. 

Henshaw also found that the level of diligence required by the orphan works schemes, was 

a lot more than the Wellcome was able to undertake, in addition she notes that the license 

imposes further costs and administration, noting that:    

άǘƘŜ ƭŜǾŜƭ ƻŦ ŜŦŦƻǊǘ ǘƘŀǘ ǿŜ ǿŜǊŜ ŎƻƳŦƻǊǘŀōƭŜ ǇǳǘǘƛƴƎ ƛƴ ǘƻ ŎƻǇȅǊƛƎƘǘ ŎƭŜŀǊŀƴŎŜ ƛǎ ŀ ƭƻǘ ƭƻǿŜǊ 

ǘƘŀƴ ǘƘŜ ƻōƭƛƎŀǘƛƻƴǎ ȅƻǳ ǿƻǳƭŘ ƴŜŜŘ ǘƻ Řƻ ƛƴ ƻǊŘŜǊ ǘƻ ƎŜǘ ŀƴ ƻǊǇƘŀƴ ǿƻǊƪǎ ƭƛŎŜƴǎŜ Χǎƻ ǿƘŀǘ 

we found was that actually we weren't able to achieve that level of due diligence for mass 

ŘƛƎƛǘƛǎŀǘƛƻƴΣ ƻŦ ŎƻǳǊǎŜ ǿŜ ŎƻǳƭŘ ŦƻǊ ǎƳŀƭƭ ƴǳƳōŜǊǎ ƻŦ ǿƻǊƪǎΣ ōǳǘ ǘƘŜƴ ƛǘΩǎ ƴƻǘ ǊŜŀƭƭȅ ǿƻǊǘƘ ƛǘ 

ǘƻ ǳǎ ōŜŎŀǳǎŜ ǿŜΩǊŜ ŘƛƎƛǘƛǎƛƴƎ ƻƴ ǎǳŎƘ ŀ ǎŎŀƭŜΦέ 

Further highlighting the difficulties of conducting mass rights clearance, Henshaw argues 

that a lack of metadata makes the clearance of archival material, particularly problematic. 

She notes that while it might be possible to automate the checking of rights holders for 

publisher material, when it comes to archival material and unpublished works: 

άǘƘŜ ŎƻƭƭŜŎǘƛƻƴǎ ŀǊŜ ǎƻ Ǿŀǎǘ ŜǾŜƴ ƛƴ ŀ ǊŜƭŀǘƛǾŜƭȅ ǎƳŀƭƭ ƭƛōǊŀǊȅ ƭƛƪŜ ƻǳǊǎŜƭǾŜǎΣ ǘƘŜǊŜΩǎ ƴƻ 

ǎǘǊǳŎǘǳǊŜ ǘƻ ƛǘ ȅƻǳ ŎŀƴΩǘ Ƨǳǎǘ Ǉǳƭƭ ǘƘŀǘ ǘƘŀǘ Řŀǘŀ ƻǳǘ ŀƴŘ ǎŀȅ ƘŜǊŜΩǎ ŀ ƭƛǎǘ ƻŦ ǘƘŜ рллл ƴŀƳŜs 

ǘƘŀǘ ŀǊŜ ǇƻǘŜƴǘƛŀƭƭȅ ŎǊŜŀǘƻǊǎ ōǳǘ ǿŜΩǊŜ ƴƻǘ ǘƻƻ ǎǳǊŜΣ ŦǊƻƳ ǘƘƛǎ ŀǊŎƘƛǾŜ ƻŦ олл ōƻȄŜǎ ƻŦ ǎǘǳŦŦΣ 

ȅƻǳ ƪƴƻǿ ƛǘΩǎ Ƨǳǎǘ ƴƻǘ ǇƻǎǎƛōƭŜΦέ 

Further exemplifying the difficulty of locating right holders at scale, Henshaw mentions a 

project conducted by the Wellcome in partnership with the Authors Licensing Society (ALS) 

and Publishers Licensing Society (PLS), in which they attempted to trace all the rights 

ƘƻƭŘŜǊǎΣ ǎƻƳŜǘƘƛƴƎ ǘƘŀǘ ǎƘŜ ŘŜǎŎǊƛōŜǎ ŀǎ άƪƛƴŘ ƻŦ ŀ ǿŀǎǘŜŘ ŜŦŦƻǊǘΦέ wŜŦŜǊǊƛƴƎ ŀƎŀƛƴ ǘƻ ǘƘŜ 

level of the metadata in the catalogue she notes that the ALS and PLS: 

άΧŎƻƴŎŜŘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ƛƳǇƻǎǎƛōƭŜ ǘƻ ǘǊȅ ŀƴŘ ǘǊŀŎŜ ŜǾŜǊȅ ǎƛƴƎƭŜ ƻƴŜΣ ōŜŎŀǳǎŜ ƴƻǘ ŜǾŜǊȅ 

single one was clear to us who that was. Because it wasn't in the metadata and we 

published all the names and all the titles, so basically all the catalogue data we had to 

identify the title and the person, dates and things like that, we published all that online and 

ǿŜ ƴŜǾŜǊ ƘŀŘ ŀ ǎƛƴƎƭŜ ǊŜǎǇƻƴǎŜΣ ŦǊƻƳ ŀƴȅƻƴŜ ŀōƻǳǘ ƛǘΦέ 

I asked B whether he thought that relying on the expert knowledge of curators would be 

enough to meet the diligent search requirements for the orphan works schemes, he 

indicated that: 
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ά²ŜƭƭΣ ǿŜ ŎƻǳƭŘ Řƻ ǘƘŀǘΣ ōǳǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ƛǎƴΩǘ ǿŜƭƭ ŘŜŦƛƴŜŘΣ ŀƴŘ ǿŜ ǿŀƴǘ ǘƻ ŀōǎƻƭǳǘŜƭȅ 

make sure that we come within the diligent search threshold, without any more detail or 

ƎǳƛŘŀƴŎŜ ǿŜΩǊŜ ǎƻǊǘ ƻŦ ƭŜŦǘ ǿƛǘƘ ƴƻ ƻǇǘƛƻƴǎΦέ 

Shaw on the hand seemed to have less issues with the diligent search requirements, she 

describes how the single member of staff she had working on diligence surpassed the 

requirements saying:  

άǘƘŜ ǘƘƛƴƎ ƛǎ ǘƘŀǘ ǿŜ ǇǊƻōŀōƭȅ ǿŜƴǘ ŀōƻǾŜ ŀƴŘ ōŜȅƻƴŘΦ Lƴ ŦŀŎǘΣ ǿŜ ŘƛŘ Ǝƻ ŀōƻǾŜ ŀƴŘ ōŜȅƻƴŘ 

ǿƘŀǘ ƛǎ ǊŜŀƭƭȅ ǊŜǉǳƛǊŜŘ ōȅ ǘƘŜ ŘƛǊŜŎǘƛǾŜ ƛƴ ǘŜǊƳǎ ƻŦ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘΦέ 

She mentions that they were aware of the potentially burdensome nature of the diligent 

search requirements at the outset of the project, but say they saw it as challenge, talking 

ŀōƻǳǘ ŀ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǘƻ ΨǿƛƴΩ ƛƴ ŎƻƳǇƭŜǘƛƴƎ рллл ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘŜǎΣ ǎŀȅƛƴƎΥ  

άL ǘƘƛƴƪ ƛǘ ŎƻƳŜǎ Řƻǿƴ ǘƻ ǘƘŀǘΣ ǘƘƛǎ ƛǎ ƳŀǎǎƛǾŜ ŎƘŀƭƭŜƴƎe can we, do it? You know without 

ǘƘŀǘ ǊŜǎƻƭǾŜ ǿŜ ǿƻǳƭŘƴΩǘ ƘŀǾŜ ōŜŜƴ ŀōƭŜ ǘƻ Řƻ ǘƘŜ ƭŜǾŜƭ ƻŦΣ ȅƻǳ ƪƴƻǿΣ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ǘƘŀǘ 

ǿŜƴǘ ƻƴΧȅƻǳ ƪƴƻǿ ǿƘŜƴ ǿŜ ǿŜǊŜ ŦƛǊǎǘ ǘƻƭŘ ŀōƻǳǘ ǘƘƛǎ ǇǊƻƧŜŎǘ ƛǘ ǿŀǎ ǎƻǊǘ ƻŦ ƎǳƭǇΣ ƛǘ ǿŀǎ 

Ƙƻǿ ƻƴ ŜŀǊǘƘ ŀǊŜ ǿŜ ƎƻƛƴƎ ǘƻ ƳŀƴŀƎŜ ǘƘƛǎΚέ 

For Callaghan, even with the help of a volunteer, the diligent searching took longer than 

expected 

άL ŘƛŘƴΩǘ ǊŜŀƭƛȊŜ Ƨǳǎǘ Ƙƻǿ ƳǳŎƘ ώǘƛƳŜ ƛǘ ǿƻǳƭŘ ǘŀƪŜϐΣ ŀƴŘ L ƳŜŀƴ ōȅ ǘƘŜ ǘƛƳŜ ǿŜ Ǝƻǘ ǘƻ ǘƘŜ 

end of it the amount of time estimated we need for it was quite inadequate. And what I 

ǊŜŀƭƛȊŜŘ ƛǎ ōŜŎŀǳǎŜ L ǿŀǎƴΩǘ ŀōƭŜ ǘƻ ƎŜǘ ŜǾŜǊȅǘƘƛƴƎ doneέ 

The impression gained from interviewees is that the diligent search requirements of the 

license scheme and Directive are highly resource intensive and time consuming. The larger 

organisations interviewed obviously have more experience and forehand knowledge of the 

requirements of diligent searches in general as part of their digitisation activities, for smaller 

ƻǊƎŀƴƛǎŀǘƛƻƴǎ ǎǳŎƘ ŀǎ /ŀƭƭŀƎƘŀƴΩǎ ǘƘŜ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ǊŜǉǳƛǊŜƳŜƴǘǎ ŀǊe clearly challenging. 

But we also see that for larger organisations, the need to undertake diligence on a large 

number of works is not practical, and sometimes a futile effort, as they know there is little 

chance of locating the right holder, but they still have to go through the motions to meet 

the requirements of the directive, reducing it to a box ticking exercise. As a result, 

organisations are relying on a risk managed approach, and feel assured in doing so by the 

lack of response rate. However, this may not be an appropriate approach for some 

organisations as Callaghan highlights. Also, it seems problematic that the requirements for 

the directive are also more stringent than the level of diligence that cultural heritage 

organisations would conduct for their own purposes, when digitising material. The issue of 

diligence was also major factor raised in the survey and the findings from that regarding the 

lack of clarity over what constitutes a diligent search reflected in interviewees responses. 

The interviewees make clear that diligence is a costly and time consuming and sometimes 

futile exercise that impacts heavily on organisations ability to make material available.   
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Theme 6: Use of a third party and crowdsourcing  

Interviewees were asked whether they would consider using a crowdsourcing platform such 

as EnDOW, to assist in the completion of diligent search.   

Callaghan notes that the main issue with using an organisation such as the ACLS is the cost, 

an issue also raised by B who states that for his ƻǊƎŀƴƛǎŀǘƛƻƴ ƛǘ ǿƻǳƭŘƴΩǘ ōŜ Ŏƻǎǘ ŜŦŦŜŎǘƛǾŜ 

unless dealt with all material rather than just orphan works:   

ά{ƻΣ L ƭƛƪŜ ǘƘŜ ƛŘŜŀ ƻŦ ŀ ǘƘƛǊŘ-ǇŀǊǘȅ ōŜƛƴƎ ŀōƭŜ ǘƻ Řƻ ƛǘΣ ǿŜ ǿƻǳƭŘƴΩǘ ōŜ ŀōƭŜ ǘƻ ƧǳǎǘƛŦȅ ǘƘŜ 

money, if it was only doing the diligent searches from an orphan works exception 

ǇŜǊǎǇŜŎǘƛǾŜέ 

In terms of using crowdsourcing projects such as EnDOW, he expresses concern about issues 

of legal, he says: 

ά¢ƘŜ ǇǊƻōƭŜƳ ǘƻ ŀƴ ŜȄǘŜƴǘ L ƘŀǾŜ ǿƛǘƘ 9ƴ5h² ƛǎ ǘƘŜ ŎǊƻǿŘǎƻǳǊŎƛƴƎ ǾƻƭǳƴǘŜŜǊ ƴŀǘǳǊŜ ŀƴŘΧ 

crowdsourcing can be fantastic for a lot of things, but where there is a certain amount of 

legal liability I and certainly other people in the library have concerns that where our legal 

liabilities and obligations are being dealt with by volunteers and in a crowdsourced manner, 

ǘƘŜȅ ƳƛƎƘǘ ƴƻǘ ōŜ ŘƻƴŜ ǿƛǘƘ ǘƘŜ ƪƛƴŘ ƻŦ ǊƛƎƻǳǊ ǿŜ ǿƻǳƭŘ ƴŜŜŘΦέ 

Shaw mentions that the BFI are an associate partner on EnDOW the project and she is on 

ǘƘŜ ŀŘǾƛǎƻǊȅ ǇŀƴŜƭΦ 5ŜǎŎǊƛōƛƴƎ ǘƘŜ ƛŘŜŀ ōŜƘƛƴŘ ǘƘŜ ǇǊƻƧŜŎǘ ǎƘŜ ǎǘŀǘŜǎ ǘƘŀǘΥ άǘƘŜ Ƴŀƛƴ 

ambition for this platform is that cultural heritage institutions across the EU can use it to do 

ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘέΦ bƻǘƛƴƎ ǘƘŀǘ ǘƘŜ ǇǊƻƧŜŎǘ ƛǎ ƴƻǿ ƛƴ ǘƘŜ .Ŝǘŀ ǎǘŀƎŜ ǎƘŜ ǎŀȅǎ ǘƘŀǘ ǎƘŜ ƛǎ ƪŜŜƴ ǘƻ 

use it on the BFIs next digitisation project but notes that her main concern is how to harness 

ŀƴŘ ŜƴƎŀƎŜ ǿƛǘƘ ǘƘŜ ΨŎǊƻǿŘΩΣ ǿƛǘƘ {Ƙŀǿ ǎŀȅƛƴƎΣ ǎƘŜ ƳŜƴǘƛƻƴǎ ǘƘŀǘ ǘƘŜǊŜ ŀǊŜ ǇƭŜƴǘȅ ƻŦ 

potential enthusiasts who might be willing to engage: 

άŀƴŘ ƛǘΩǎ ƻƴŜ ƻŦ ǘƘŜ ǘƘƛƴƎǎ ǘƘŀǘ ƻƴŜ ƻŦ Ƴȅ ŎƻƭƭŜŀƎǳŜǎ ǿŀǎ ŘƻƛƴƎΣ ǿƘƛƭǎǘ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘƛƴƎΣ 

she came across loads of blogs sites and specialist forums, she would join in and ask things, 

ǎƻ ǘƘŜǊŜ ƛǎ ŘŜŦƛƴƛǘŜƭȅ ȅƻǳ ƪƴƻǿΣ ǘƘŜǊŜ ŀǊŜ ŜȄƛǎǘƛƴƎ ŎǊƻǿŘǎ ƻǳǘ ǘƘŜǊŜΣ ƛǘΩǎ Ƨǳǎǘ ŀ ǉǳŜǎǘƛƻƴ ƻŦ 

Ƙƻǿ ǘƻ ƎŜǘ ƛƴ ǘƻǳŎƘ ǿƛǘƘ ǘƘŜƳΦέ 

In terms of crowdsourcing and third parties Horrocks talks of using the Museums Copyright 

Group Forum as source for further information saying:  

άƛǘϥǎ ǾŜǊȅ ǾŜǊȅ ƎƻƻŘ ǎƻƳŜǘƛƳŜǎ ǘƘŜ ǉǳŜǊƛŜǎ ŀǊŜ ǾŜǊȅ ǎƛƳǇƭŜΣ ƻǘƘŜǊǎ ŀ ǉǳƛǘŜ ŎƻƳǇƭŜȄ ŀƴŘ 

ǎǇŀǊƪ ƻŦŦ ŀ ǿƘƻƭŜ ŘŜōŀǘŜΣ ōǳǘ ƛǘΩǎ ŀ ǾŜǊȅ ǾŜǊȅ ƎƻƻŘ ŦƻǊǳƳ ŀƴŘ ǘƘŜǊŜ ŀǊŜ certainly 

international members on there and Hong Kong, certainly Sidney, parts of America, so we 

ŦŜŜƭ ŀǎ ǘƘƻǳƎƘ ǿŜΩǾŜ Ǝƻǘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǊŜŀŎƘ ƻǳǘ ǘƘŜǊŜΦέ 

The use of a third party, such as ACLS, company to conduct diligent search, wold clearly be a 

question of money and resources as noted by B and Callaghan. On the other hand, it is also 

clear that CHIs can use informal or semi-formal means in terms of professional networks, 

such as the ones mentioned by Horrocks to try and trace rights holders. Such a practice 

would obviously only be helpful for limited works and in circumstances when other options 

have been exhausted. Most respondents seemed open to the use of crowdsourcing, but 
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some were understandably cautious, and one raised the question of ensuring searches were 

legal. The other drawbacks identified were the recruitment or selection of the crowd and 

the need to verify the searches raising the question of whether it is more efficient to keep 

the work in house.      

He also refers to the impact Brexit is having and will have at an individual level:  

άǿƛǘƘ .ǊŜȄƛǘΣ ǿŜ ƘŀǾŜ ƭƻǘǎ ƻŦ ŎƻƭƭŜŀƎǳŜǎ ƘŜǊŜ ŦǊƻƳ 9ǳǊƻǇŜΣ ƭƻǘǎ ƻŦ ŀǊǘƛǎǘǎ ǿŜ ǿƻǊƪ ǿƛǘƘ ƻŦ 

course, a lot of courier stuff we need free passage of artworks and people, there are lots of 

very pressing questions.έ 

For Callaghan, one knock on effect of Brexit was felt in terms of the devaluation of the 

pound impacting on the funding available for her project she notes that when she joined 

Conway Hall: 

άǘƘŜǊŜ ǿŀǎ ŀ ŎŜǊǘŀƛƴ ŀƳƻǳƴǘ ƻŦ ƳƻƴŜȅ ŦƻǊ ǘƘŜ ȅŜŀǊ ǘƘŀǘ ǿŀǎ Ǉǳǘ ŀside for digitisation, but 

because of the Brexit vote and the value of the pound dropped which had an effect on our 

ŀōƛƭƛǘȅ ǘƻ Ǉŀȅ ŦƻǊ ŎŜǊǘŀƛƴ ƻǘƘŜǊ ǘƘƛƴƎǎΣ ǎƻΣ ōŜŎŀǳǎŜ ƻŦ ǘƘŀǘ ƻǳǊ ŦǳƴŘƛƴƎ ǿŀǎ ƘŀƭǾŜŘΦέ 

Asked about the impact on use of the Directive Henshaw thinks that the schemes will likely 

remain as they are saying: 

ά!ƴŘ ǘƘŜ ƻǘƘŜǊ ǘƘƛƴƎ ƻōǾƛƻǳǎƭȅ ƛǎΣ ǿƛǘƘ ǳǎ ŀƭƳƻǎǘ ŘŜŦƛƴƛǘŜƭȅ ǇǳƭƭƛƴƎ ƻǳǘ ƻŦ ǘƘŜ 9¦Σ L ŀǎǎǳƳŜ ǘƘŀǘ ŀƭƭ ǘƘŜǎŜ 

schemes will want to still be compatible with the rest of Europe, so whatever the EU Orphan Works 

5ƛǊŜŎǘƛǾŜ ǎŀȅǎ ƛǘϥǎ ǎǘƛƭƭ ƎƻƛƴƎ ǘƻ ƛƴŦƭǳŜƴŎŜ ǿƘŀǘ ǿŜ Ŏŀƴ ŘƻΦ {ƻΣ L Řƻƴϥǘ ǎŜŜ ŀƴȅ ƻŦ ǘƘŀǘ ŎƘŀƴƎƛƴƎΦέ  

Obviously, with Brexit it is hard to know what is going happen, but clearly it poses massive 

uncertainty for the cultural heritage sector and a hard Brexit could potentially.   

Theme 7: Finance  

Finance was clearly an issue to all interviewees. Horrocks stated that he believes finance is a 

bigger barrier than copyright. Callaghan spoke about how currency fluctuations affected her 

project. What is clear is that money is an issue for all organisations regardless of their size. 

For most of the respondents the use of the costlier license scheme represents less value for 

money and return in investment meaning its less likely to be adopted by most organisations.  

!ǎ IŜƴǎƘŀǿ ǎŀȅΩǎΥ  

άǿƘŀǘ ǿŜ Řƻƴϥǘ ǿŀƴǘ ǘƻ Řƻ ƛǎ ƛƴǾŜǎǘ ǘƘŜ ƳƻƴŜȅ ƛƴǘƻ ŘƛƎƛǘƛǎƛƴƎΣ Ƴŀǎǎ ŘƛƎƛǘƛǎŀǘƛƻƴ ōŀǎŜŘ ƻƴ ŀ 

short-term licence that you don't have confidence will last and then it will have to take 

ŘƻǿƴΦέ 

And as illustrated by comments from all respondents funding clearly impacts upon an 

ƻǊƎŀƴƛǎŀǘƛƻƴǎΩ ŀōƛƭƛǘȅ ǘƻ ƳŀƪŜ ƳŀǘŜǊƛŀƭ ŀǾŀƛƭŀōƭŜ ǊŜƎŀǊŘƭŜǎǎ ƻŦ ŎƻǇȅǊƛƎƘǘ ǎǘŀǘǳǎΦ IƻǿŜǾŜǊΣ ƛǘ 

is also clear that the need to undertake clearance and diligence are costly activities. I would 

suggest that these two factors are closely linked.  
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Conclusions and Recommendations 
 

6.1: Conclusions  

This is one of the few studies to date to consider the effectiveness of the current orphan 

ǿƻǊƪǎ ƭŜƎƛǎƭŀǘƛƻƴ ƻŦ ǘƘŜ ¦YΦ Lǘ ǎŜǘ ƻǳǘ ǘƻ ŘŜǘŜǊƳƛƴŜ Ƙƻǿ ŜŦŦŜŎǘƛǾŜ ǘƘŜ ¦YΩǎ implementation 

of the EU Orphan Works Directive and the IPOs orphan works license scheme have been in 

enabling the mass digitization of orphan works, by UK cultural heritage. As it has 

demonstrated the current legislation is ineffective at enabling the mass digitization of 

orphan works. Although the Directive has been adopted by several cultural heritage 

institutions in the UK, to date only a fraction of the estimated 50 million orphan works in the 

collections of UK cultural heritage organisations have been made available. It has also 

demonstrated that while orphan works are a significant issue for many cultural heritage 

institutions, they are part of the wider issue of the costs of rights clearance and funding for 

digitisation. 

While the Orphan Works Directive succeeds in its aim of providing a mechanism for cultural 

heritage institutions to make orphan works legally available online the costs involved in 

conducting due diligence are clearly a barrier to its adoption. As this research shows the 

need to conduct a diligent search for each individual work, imposes a significant burden on 

cultural heritage institutions in terms of material and labour costs, which hinders the ability 

of organisations to make works in their collections available. Reducing or clarifying the 

requirements of diligent search would make it easier for chis to make orphan works 

available under both schemes. 

Similarly, the IPO orphan works license scheme, suffers from the same difficulty in its 

requirement that users undertake a diligent search for each work, while also imposing 

additional costs, in terms of license and administration fees. Furthermore, as has been 

shown, the license scheme offers less coverage for greater cost than the directive, making it 

less attractive to cultural heritage organisations seeking to ensure they are seen to be 

making the best use of their public funds. Additionally, the length of the license can be seen 

as a deterrent to many cultural heritage organisations, wishing to make their collections 

available online in perpetuity.  As has been seen the directive contains numerous provisions 

that are either not clearly defined, or do not provide further guidance, leaving cultural 

heritage institutions to attempt to grapple with questions of legal certainty, unsure of where 

to turn for advice. Unsurprisingly, due the more limited nature and added the uptake of the 

license scheme amongst cultural heritage organisations is equally low.  

While the use of crowdsourcing to conduct diligent search has potential for reducing costs 

and making diligent search for orphan works more sustainable, although there are still 

questions about how to ensure the legality of such searches that need to be resolved. The 

5ƛǊŜŎǘƛǾŜ ƳŀƪŜǎ ŎƭŜŀǊ ǘƘŀǘ /ILΩǎ ŀǊŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ŜƴǎǳǊƛƴƎ ǘƘŀǘ ŀƭƭ ǎŜŀǊŎƘŜǎ ŎƻƴŘǳŎǘŜŘ ŀǊŜ 

ƭŜƎŀƭƭȅ ŎƻƳǇƭƛŀƴǘΣ ŀƴȅ ǎȅǎǘŜƳ ǎǳŎƘ ŀǎ 9ƴ5h²Ωǎ ŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ǇƭŀǘŦƻǊƳ ƴŜŜŘǎ ǘƻ ŀŘŘǊŜǎǎ 

the question of how to ensure all searches are legal without creating more or duplicate 

work for organisations making use of this approach. Furthermore, it is not clear how the 
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system will operate in terms of the recruitment of crowds and verification of the accuracy of 

the searches completed by members of the crowd. There is also a question of whether 

members of the crowd will have the necessary skills and access to specialized sources 

necessary to conduct a suitably diligent search. 

Finally, the interface to the IPO orphan works license scheme, been cited as a further barrier 

to effective use of the scheme, by several of the organisations surveyed. In particular the 

language used in the application process and the lack of a facility to license more than 30 

works are seen as a hindrance by potential users. After three years of operation the 

schemes usage is far below its stated aims with only 735 works being licensed to date. 

Overall the scheme appears geared more towards individual and small-scale users, rather 

than mass digitisation and barring a major shift in the way it operates is likely to remain 

unused by the majority of cultural heritage organisations seeking to undertake mass 

digitization of orphan works, in its present configuration. Despite, this the scheme should 

still be commended for providing an alternative means of utilizing works that would 

otherwise remain locked away unseen. More flexible licensing options for non-commercial 

mass use by cultural heritage organisations could be a means of increasing the uptake, but it 

is unlikely this could provide greater benefit than the directive already provides.  

The use of a risk managed approach has proven to be a more effective means of providing 

greater access to orphan works and other materials that would prove too costly to clear 

rights for. While it may prove suitable for many organisations it has been shown that it is 

not appropriate for all, therefore a range of solutions should continue to be made available. 

Those organisations that use such an approach should seek to share their experiences 

through existing forums and offer guidance to other organisations seeking to embark on 

such an approach. And even where organisations adopt such an approach, as we have seen, 

it may only be appropriate for certain collections, therefore highlighting the need for a 

range of solutions.  

One such solution may be the use of Extended Collective Licensing, which was the second 

most solution among surveyed organisations after reducing the requirements of diligent 

search. However, to date the use of Extended Collective Licensing in the UK is untested, with 

only one application, from the CLA, to run an extended collective licensing scheme to date. 

LŦ ǘƘŜ /[!Ωǎ ŀǇǇƭƛŎŀǘƛƻƴ ƛǎ ǎǳŎŎŜǎǎŦǳƭ ǘƘŜƴ ƛǘ Ƴŀȅ ǇǊƻǾŜ ǘƻ ōŜ ŀ ǳǎŜŦǳƭ ǘŜǎǘ ŎŀǎŜΣ ŀƴŘ 

encourage further applications. Furthermore, there is still a question of whether ECL can 

provide significant savings over the current schemes. For while it may eliminate the costs of 

diligent search, there is still the question of the cost of licensing, it remains to be seen 

whether the costs of licensing, especially for low value out of commerce works, represents 

better value than the cost of diligent search.   

The impact of Brexit has yet to be fully revealed, although as we have seen in some cases it 

has already impacted upon the activities of cultural heritage organisations. Although, Britain 

leaving the EU may provide an opportunity for Copyright reform, it is likely at present that 

ǘƘŜ ¦Y ǿƛƭƭ ōŜ ǊŜǉǳƛǊŜŘ ǘƻ Ƴŀƛƴǘŀƛƴ ǎƻƳŜ ŦƻǊƳ ƻŦ ΨǊŜƎǳƭŀǘƻǊȅ-ŀƭƛƎƴƳŜƴǘΩ, meaning the 

majority of our laws are likely to mirror those of the EU. Therefore, it appears that we are 

unlikely to see any substantial copyright reform within the next couple of years. 
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6.2 Recommendations 

Although it is unlikely that the burden of diligent search will be relaxed by the EU, there is 

an opportunity to clarify what is the meaning of diligent search. As this research has 

highlighted the lack of a precise definition is a major impediment to the adoption of the EU 

exception. Therefore, it is recommended that the issue be addressed to either a more 

precise definition of what constitutes a diligent search. Failing that, clear examples of 

successful and valid diligent search should be provided as exemplars. The guidelines should 

also be clarified to make clear to what extent organisations are required to pursue a line of 

enquiry, when faced with sources that are difficult to access, especially with regard to 

offline sources and subscription only resources.  

While Brexit may mean we continue to adhere to EU rules for the purposes of securing, the 

IPO should take the opportunity of investigating what changes can be implemented to 

current orphan works and copyright legislation to free up the blockage on the digitisation of 

orphan works 

It is also recoƳƳŜƴŘŜŘ ǘƘŀǘ ŀ ŦƻǊǳƳ ōŜ ǎŜǘǳǇ ǘƻ ŀƭƭƻǿ ŦƻǊ /ILΩǎ ǘƻ ǎƘŀǊŜ ōŜǎǘ ǇǊŀŎǘƛŎŜ ŀƴŘ 

other information regarding diligent searches for either the directive or license scheme. 

Although such structures already exist in the form of JISC-Mail lists, this could be expanded 

or built upon to provide a more formal forum, run in partnership with the IPO or EnDOW.  

With regard to unpublished works it is clear that the current rules on duration are 

hampering the ability of cultural heritage organisations to make such works available, 

ǘƘŜǊŜōȅ ŎǊŜŀǘƛƴƎ ŀƴƻǘƘŜǊ ΨōƭŀŎƪ-ƘƻƭŜΩΦ ¢ƘŜǊŜŦƻǊŜΣ ƛǘ ƛǎ ǊŜŎƻƳƳŜƴŘŜŘ ǘƘŀǘ ǘƘŜ ŘǳǊŀǘƛƻƴ ƻŦ 

copyright be harmonized for all works and the 2039 rule be abolished, thereby providing 

CHIs more freedom to digitize such works, whether orphaned or not. 
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Reflection 

 

The topic of this dissertation was not my original idea, when I first started thinking about 

possible dissertation topics at the end of the first year; I had an idea for doing something on 

the history of printing, a topic I had been interested in after writing about it for one of my 

first assignments. I even spent time exploring the book history section at Senate House 

Library, exploring the various books on print history. As history undergraduate I was clearly 

drawn to the historical aspects of the course. So how did I end up writing about orphan 

works?  

Well the genesis of this project stems from an assignment written for the module 

Information Law and Policy which examined how fit for purpose current UK Copyright law 

was from the perspective of a Library and Information Professional. Whilst researching that 

assignment I learnt about orphan works and the problems they pose to libraries and 

archives and thought it would make a better research topic for a dissertation. The study 

would provide me an opportunity to conduct a mix of qualitative and quantitative research 

ŀƴŘ ǘƘŜ ǊŜŎŜƴǘ ƴŀǘǳǊŜ ƻŦ ƻǊǇƘŀƴ ǿƻǊƪǎ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ǘƘŜ ǳƴƛǉǳŜƴŜǎǎ ƻŦ ǘƘŜ ¦YΩǎ ǘǿƛƴ ǘǊŀŎƪ 

approach, presents an opportunity to contribute to a still developing area of research. I 

immediately thought of doing a survey and after discussing with a friend decided that these 

could be supplemented with interviews. After, talking to my tutor and supervisor Dr Lyn 

Robinson I felt confident that this would make a suitable topic for a dissertation.  

¦ƴŦƻǊǘǳƴŀǘŜƭȅΣ L ŎŀƳŜ Řƻǿƴ ǿƛǘƘ ŀ ǾƛǊǳǎ Ƨǳǎǘ ǇǊƛƻǊ ǘƻ ŦƛƴƛǎƘƛƴƎ Ƴȅ ǇǊƻǇƻǎŀƭ ŀƴŘ ŘƛŘƴΩǘ ƎŜǘ 

the chance to complete an initial literature review. Fortunately, my topic was approved, and 

my tutor advised me to continue with my literature review, which I published as a series of 

blogs. I found blogging about the topic helpful as means of focussing on the topic and was 

spurred on by some excellent blogs by fellow classmates about their dissertation. When I 

first started on this topic I thought that there was a limited amount of research on the 

subject of orphan works, however over time I discovered there was considerable amounts 

of literature, more than can be done justice too in the space available. And I probably have 

enough material for at least another chapter. For reasons of space and time I tried to 

restrict myself to focussing on UK and EU orphan works, and largely left out material on 

American approaches to orphan works. As with any project it can be easy to get  

In particular, research by CREATe, University of Glasgow and the EnDOW project have 

produced a considerable body of work surrounding diligent search, and I ended up 

attending a one-day symposium on orphan works in June, which led me to meet Annabelle 

Shaw, who I went on to interview for this project. In terms of challenges, motivation has 

been a challenge at times, particularly in the run up to Christmas, and the combination of 

ADHD and anxiety proved both helpful and detrimental to my concertation levels at times. 

Also, my time management skills clashed with my desire to produce a more thorough 

literature review, which I decided I needed to beef up late into the last month of the 

project, meant everything came down to the wire.  
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In terms of interesting aspects, I found the interviews quite enjoyable and not as nerve 

racking once I got going. Overall it was a valuable experience, although having said that the 

process of transcribing by hand was long and tedious, especially as I discovered we had 

talked for quite long. In terms of reflecting on aspects that could have been improved, in 

writing up my survey results I found myself thinking of better or alternative questions. I 

attempted to use SPSS but found it easier to use Excel. 

The topic has definitely expanded my knowledge of copyright and the process of 

digitisation. And as I mentioned there were plenty of aspects that could easily form an 

entirely different dissertation. I enjoyed exploring the topic and maybe it will lead to some 

interesting jobs in the future.  

 

  

 

 

   



124 
 

List of legislation referred to: 

Canada  

Copyright Act R.S.C., 1985, c. C-42 http://laws-lois.justice.gc.ca/eng/acts/C-42/FullText.html 

France 

LOI n° 2012-287 du 1er mars 2012 relative à l'exploitation numérique des livres 

indisponibles du XXe siècle (Law on the digital exploitation of the digital exploitation of the 

unavailable books of the XX century)  

Germany 

Gesetz über Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz, geändert 

durch Gesetzes vom 4. April 2016) Act on Copyright and Related Rights (Copyright Act, as 

amended up to Act of April 4, 2016) https://www.gesetze-im-

internet.de/englisch_urhg/index.html 

Hungary 

Act No. LXXVI of 1999 on Copyright (consolidated text of January 1, 2007) 

http://www.wipo.int/wipolex/en/details.jsp?id=11840 

Netherlands  

Auterswet (Copyright Act 1912) http://wetten.overheid.nl/BWBR0001886/2017-09-01  

Japan 

45 5 6 48 ⁹ 26 14 5 72

Copyright Act (Act No. 48 of May 6, 1970, as amended up to Act No. 35 of May 14, 2014) 

http://www.wipo.int/wipolex/en/details.jsp?id=16090 

Republic of Korea 

♇▬̾ḹ -Copyright Act (Act No. 432 of January 28, 1957, as amended up to Act No. 14634 

of March 21, 2017) http://www.wipo.int/wipolex/en/details.jsp?id=16953 

Switzerland  

CC 231.1 Federal Act of 9 October 1992 on Copyright and Related Rights 

https://www.admin.ch/opc/en/classified-compilation/19920251/index.html 

United States  

Title 17 of the United States Code - https://www.copyright.gov/title17 

S.2913 - Shawn Bentley Orphan Works Act of 2008 - https://www.congress.gov/bill/110th-

congress/senate-bill/2913 

 

UK Legislation 

Copyright, Designs and Patents Act 1988 https://www.legislation.gov.uk/ukpga/1988/48/ 

Enterprise and Regulatory Reform Act 2013 

https://www.legislation.gov.uk/ukpga/2013/24/contents 

http://laws-lois.justice.gc.ca/eng/acts/C-42/FullText.html
https://www.gesetze-im-internet.de/englisch_urhg/index.html
https://www.gesetze-im-internet.de/englisch_urhg/index.html
http://www.wipo.int/wipolex/en/details.jsp?id=11840
http://wetten.overheid.nl/BWBR0001886/2017-09-01
http://www.wipo.int/wipolex/en/details.jsp?id=16090
http://www.wipo.int/wipolex/en/details.jsp?id=16953
https://www.admin.ch/opc/en/classified-compilation/19920251/index.html
https://www.copyright.gov/title17
https://www.congress.gov/bill/110th-congress/senate-bill/2913
https://www.congress.gov/bill/110th-congress/senate-bill/2913
https://www.legislation.gov.uk/ukpga/1988/48/
https://www.legislation.gov.uk/ukpga/2013/24/contents


125 
 

The Copyright and Rights in Performances (Certain Permitted Uses of Orphan Works) 

Regulations 2014 https://www.legislation.gov.uk/uksi/2014/2861/ 

The Copyright and Rights in Performances (Extended Collective Licensing) Regulations 2014 

https://www.legislation.gov.uk/uksi/2014/2588/ 

The Copyright and Rights in Performances (Licensing of Orphan Works) Regulations 2014 

https://www.legislation.gov.uk/uksi/2014/2863 

EU Legislation and Directives 

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 

harmonisation of certain aspects of copyright and related rights in the information society -

http://eur -lex.europa.eu/legal-content/EN/LSU/?uri=celex:32001L0029 

Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 

on services in the internal market - http://eur -lex.europa.eu/legal-

content/EN/TXT/?uri=celex%3A32006L0123 

Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on 

certain permitted uses of orphan works - http://eur -lex.europa.eu/legal-

content/EN/TXT/?uri=celex%3A32012L0028 

International Treaties and Agreements 

Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886 -

http://www.wipo.int/treaties/en/text.jsp?file_id=283698 

TRIPS Agreement - https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm 

WIPO Performances and Phonograms Treaty - http://www.wipo.int/treaties/en/ip/wppt/  

 

  

https://www.legislation.gov.uk/uksi/2014/2861/
https://www.legislation.gov.uk/uksi/2014/2588/
https://www.legislation.gov.uk/uksi/2014/2863
http://eur-lex.europa.eu/legal-content/EN/LSU/?uri=celex:32001L0029
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0123
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0123
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0028
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0028
http://www.wipo.int/treaties/en/text.jsp?file_id=283698
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm
http://www.wipo.int/treaties/en/ip/wppt/


126 
 

Appendix One: Proposal  

  

  



127 
 

Working Title 

 

Abandoned and forsaken: An analysis of the impact of current orphan works 

legislation on UK Cultural Heritage Institutions 

A dissertation proposal by Thomas Ash 

 

Introduction 

 

Since the 1990s Libraries have been undertaking digitisation projects with the intention of 

preserving and making available materials in their collections. Astle & Muir, (2002) define 

digitization as  

άthe conversion of any type of original, be it paper, photographic prints or slides, three 

dimensional objects or moving images into a digital formatΦέ  

 

άhŦ ŀ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ ǎŀƳǇƭŜ ƻŦ мпл ōƻƻƪǎ ǇǳōƭƛǎƘŜŘ ōŜǘǿŜŜƴ мутл ŀƴŘ нлмлΣ ǘƘŜ .ǊƛǘƛǎƘ 

Library found 31 per cent were orphan works. Many of them have no commercial value, and 

possibly never had, so their owners had no incentive to keep track of their rights. 

Nevertheless, may obscure, out-of-print tomes cannot legally be digitised without the 

permission of the long-ƭƻǎǘ ŎƻǇȅǊƛƎƘǘ ƻǿƴŜǊǎΦέ ό[ŀǳǊƛŀǘ нлммύ 

 

 

 

Mass digitization is commonly conceived of as the conversion of copyright works in digital 

format on an industrial scale. It has recently become prominent as the activity by which 

books, journals, photographs, sound recordings, and films are digitized in bulk to feature in 

the collections of online archives, repositories, digital libraries, search engines, and data 

aggregators. 

(Borghi & Karapapa, 2013) 
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Aims and Objectives 

The aim of this project is to determine whether the current orphan works UK legislation 

scheme, has helped or hindered UK Cultural Heritage Institutions in their use of orphan 

works and how it could be improved.  

 

It will seek to answer the following questions, 

¶ What difficulties have institutions experienced the in determining the rights of items 

in their collection? 
¶ What are the difficulties in determining the rights status of works? 

¶ Has the current legislation made it easier for libraries to use orphan works in their 
collections? 

¶ What works well about the current legislation and licensing scheme? 

¶ ²Ƙŀǘ ŘƻŜǎƴΩǘ ǿƻǊƪ ǿŜƭƭΚ  

¶ Iƻǿ ŎƻǳƭŘ ǘƘŜ ŎǳǊǊŜƴǘ ƭŜƎƛǎƭŀǘƛƻƴ ōŜ ƛƳǇǊƻǾŜŘ ǘƻ ƳŀƪŜ ƛǘ ŜŀǎƛŜǊ ŦƻǊ /ILΩǎ ǘƻ ǳǎŜ ŀƴŘ 

provide access to orphan works in their collections?  
 

Scope and Definition 

This study is restricted to the impact of UK legislation, including the implementation of the 

EU Directive 2012/28/EU the orphan works directive and the IPO orphan works license 

scheme.  

 

Context / Literature Review 

ά5ƛƎƛǘƛǎŀǘƛon expands the horizon of creative possibilities and in doing so puts pressure on 

the viability of and applicability of legal regimes that were constructed for an analogue 

ǿƻǊƭŘΦέ όtƻǊǎŘŀƳΣ нлмрύ 

Nowhere is the problem of Copyright more evident than in the problem of orphan works. 

Digital technology has enabled cultural heritage institutions to begin realizing the dream of 

the universal library, by allowing them to digitize their collections and make available online. 

Mass digitization, rapid improvements in technology mean that, libraries and other heritage 

institutions can create high resolution digital facsimiles of works in their collections at low 

costs, giving new life to many works which would otherwise have remained confined to the 

shelves of temperature controlled vaults in national libraries and memory institutions. 

However, one category of works, has proved to be a large obstacle to the realization of such 

projects, causing what Librarians to call ŀ ΨнлǘƘ-ŎŜƴǘǳǊȅ ōƭŀŎƪ ƘƻƭŜΩ. (Boyle 2009) Orphan 

ǿƻǊƪǎ ŀǊŜ άcreative works or performances that are subject to copyright - like a diary, 

photograph, film or piece of music - for which one or more of the right holders is either 

unknown or cannot be found.έ όIntellectual Property Office, no date) 
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As these are works that are still within copyright, libraries are unable to digitize them as 

they have been unable to obtain clearance. As Moody (2015) puts it: 

άΧmillions of minor but interesting works are copyright zombies: even though they are no 

longer available commercially, and may not even have an obvious owner, it is not possible to 

give new life by putting them online because that would represent a copyright 

ƛƴŦǊƛƴƎŜƳŜƴǘΦέ 

Highlighting the scale of the problem, the British Library estimated that of a representative 

sample of 140 books published between 1870 and 2010, 31 per cent were orphan works.  

άaŀƴȅ ƻŦ ǘƘŜƳ ƘŀǾŜ ƴƻ ŎƻƳƳŜǊŎƛŀƭ ǾŀƭǳŜΣ ŀƴŘ Ǉƻǎǎƛōƭȅ ƴŜǾŜǊ ƘŀŘΣ ǎƻ ǘƘŜƛǊ ƻǿƴŜǊǎ ƘŀŘ ƴƻ 

incentive to keep track of their rights. Nevertheless, many obscure, out-of-print tomes 

cannot legally be digitised without the permission of the long-ƭƻǎǘ ŎƻǇȅǊƛƎƘǘ ƻǿƴŜǊǎΦέ 

(Lauriat, 2011) 

In the UK and the EU, the problem of orphan works has been tackled to mixed results 

through legislation, in the form of the EU Orphan Works Directive(OWD) and the UK 

Copyright and Rights in Performances (Certain Permitted Uses of Orphan Works) 

Regulations 2014. These provide a narrow exception to allow cultural heritage institutions 

the digitize and publication of orphan works. In the UK, the Government has also introduced 

ŀƴ ƻǊǇƘŀƴ ǿƻǊƪǎ ƭƛŎŜƴǎƛƴƎΣ ŀŘƳƛƴƛǎǘŜǊŜŘΣ ōȅ ǘƘŜ ¦YΩǎ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ hŦŦƛŎŜΣ ǿƘƛŎƘ 

enables users of orphan works to apply for a license to use said works.  

Rosati (2013b,732) found that UK Libraries that wish to digitise an orphan book and make it 

available for download by users would need to apply for a license to cover the download: 

άIn such instances (as will be in most situations) it is likely that this institution would be 

advised to seek and obtain a licence prior to the use of the orphan works. Although strictly 

speaking a licence would be only needed to cover the distribution of the works 

(downloading), this might be sought also for the making available of the work, so to reduce 

ǘƘŜ Ǌƛǎƪ ƻŦ ƛƴŦǊƛƴƎƛƴƎ ǘƘƛǊŘ ǇŀǊǘƛŜǎΩ ǊƛƎƘǘǎΦέ 

In both instances, whether applying for license or relying on the exception users are 

required to complete of a diligent search for an author or rights owner. The main problem 

posed by this is the requirements it places on institutions for checking for existing 

rightsholders, which must be carried out before the exception can be applied. Searches 

must be carried out by consulting a list of prescribed sources, starting with the Orphan 

Works Register. In practice, it is not clear what is the minimum requirement for a diligent 

search and search entails something more akin to an exhaustive search. As Favale, Schroff 

and Bertoni (2015,19) write: 

άLƴ ǇǊŀŎǘƛŎŜΣ ǿƘŜƴ ŀ ǎƻǳǊŎŜ recommended by legislation is not freely accessible online, even 

a Diligent Search not including the consultation of such source must be considered 

exhaustive and compliant with the law. In other words, a Diligent Search must be considered 

as carried out in good faith if all relevant freely and easily accessible sources have been 

ŎƻƴǎǳƭǘŜŘέ 
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This makes the process of completing the search more laborious, time consuming and costly 

for the user and is more likely to deter a potential user. Secondly as Rivers (2014,6) writes 

that while the UK legislation states that a diligent search must comprise a reasonable search 

it is:   

άΧǳƴŎŜǊǘŀƛƴ ǘƻ ǿƘŀǘ ŜȄǘŜƴǘ ŘƛƭƛƎŜƴŎŜ ƛǎ ǉǳŀƭƛŦƛŜŘ ōȅ ǊŜŀǎƻƴŀōƭŜƴŜǎǎΦ LŦ ǘƘŜǊŜ ƛǎ ŀƴ ƻōǾƛƻǳǎ 

unresolved question about whether a given work is in fact orphan but settling the issue 

ǿƻǳƭŘ ƻǊ ƳƛƎƘǘ ƛƴǾƻƭǾŜ ƎƻƛƴƎ ōŜȅƻƴŘ ǘƘŜ LthΩǎ ƎǳƛŘŀƴŎŜΣ ǿƻǳƭŘ ǘƘŜ Lth ōŜ ǿƛǘƘƛƴ ǘƘŜ ǎŎƻǇŜ 

of its power if it granted a licence to a prospective user who claimed it would be 

unreasonable to have to investigate further?έ 

A further issue with diligent search is that many of the prescribed sources listed as required 

to be searched in OWD are not publicly accessible. Research into the availability of sources 

for diligent search across three jurisdictions conducted by Favale, Schroff and Bertoni, 

(2015) found that just over half of all the sources for diligent search were freely accessible 

online. They found while sources for books and images were the most readily accessible, 

whereas unpublished works were much harder to trace, raising implications for the ability of 

/ILΩǎ ǘƻ ŎƭŜŀǊ ƻǊǇƘŀƴŜŘ ǿƻǊƪǎΣ ƛŦ ǘƘŜȅ ŀǊŜ ǊŜǉǳƛǊŜŘ ǘƻ ŎƘŜŎƪ ŀƎŀƛƴǎǘ ǎƻǳǊŎŜǎ ǘƘŀǘ ŀǊŜ ƴƻǘ 

readily accessible online. Furthermore, the difficulty in accessing sources for researching 

unpublished works could disproportionately affect the abilities of CHIs to make archival 

works available, which by their nature contain a high proportion of unpublished works. 

Methodology 

 

Background research/ literature review ς background to current legislation, establish 

opinions/criticisms of current  

An initial literature review will be conducted to establish the background to the current 

issues surrounding the use of orphan works  

Survey and interviews  

Based upon the findings of the literature review a survey will be compiled with the aim of 

ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ƛƳǇŀŎǘ ƻŦ ǘƘŜ ŎǳǊǊŜƴǘ ƭŜƎƛǎƭŀǘƛƻƴ ǳǇƻƴ /ILΩǎΣ ǘƘŜ ǎǳǊǾŜȅ ǿƛƭƭ Ŏƻƴǎƛǎǘ 

primarily of quantitative questions but will also include open ended questions to gather 

qualitative data on the opinions of interviewees with regards to the suitability of the current 

legislation. 

 

These responses will then be followed up in interviews with willing respondents, to further 

discuss points raised from the questionnaire in more depth. Interviews will be conducted 

either in person, by phone or via Skype. All interviews will be recorded and transcribed. 

Survey responses will provide quantitative data, whilst interviews will give qualitative. By 

combining these two datasets I hope to be able to draw conclusions that will enable me to 

determine the impact of current legislation and possibly propose potential improvements.  

 



Work plan 
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Resources 

The main resources I will require will be a laptop and recording device both of which I own. 

For the background research, I will rely upon access to online journal literature and material 

provided by the University library. Since the topic, I am studying focusses on aspects of UK 

Copyright I will most likely make use of the Universities subscriptions to legal databases 

such as Hein Online and Lexis Nexis for      

 

Ethics 

Since the questionnaire and interviews will be conducted with library professionals and 

ǇǊƻƧŜŎǘ ƳŀƴŀƎŜǊǎΣ L ŘƻƴΩǘ ŀƴǘƛŎƛǇŀǘŜ ǘƘŜǊŜ ōŜƛƴƎ ŀƴȅ ŜǘƘƛŎŀƭ ƛǎǎǳŜǎ ǎǳǊǊƻǳƴŘƛƴƎ ǾǳƭƴŜǊŀōƭŜ 

adults. I do not anticipate collecting any sensitive personal information from the 

participants and the survey and interviews will not be conducted with persons under the 

age of 18. Attached is the ethics review check list for LIS Masters dissertation projects   

Ethics Review Form: LIS Masters projects 
In order to ensure that proper consideration is given to ethical issues, all students 

undertaking the LIS dissertation project must complete this form and attach it to their 

dissertation proposal. Consult your supervisor if anything in this form is unclear or 

problematic. There are two parts: 

Part A: Ethics Checklist. All students must complete this part.  The checklist identifies 

whether the project requires ethical approval and, if so, where to apply for approval. 

Students who answer 'yes' to any of questions 1-18 should consult their supervisor, as they 

may need approval from the ethics committee. 

Part B: Ethics Proportionate Review Form. This part is an application for ethical approval of 

low-Ǌƛǎƪ ǊŜǎŜŀǊŎƘΦ  {ǘǳŘŜƴǘǎ ǿƘƻ ƘŀǾŜ ŀƴǎǿŜǊŜŘ άƴƻέ ǘƻ ǉǳŜǎǘƛƻƴǎ м ς му ŀƴŘ άȅŜǎέ ǘo 

question 19 in the checklist must complete this part; students who have answered 'no' to all 

the questions 1-19 may ignore this part. The supervisor has authority to approve this 

application. 

 

Part A: Ethics Checklist 

If your answer to any of the following questions (1 ς 3) is YES, you must 

apply to an appropriate external ethics committee for approval: 

Delete as 

appropriat

e 

1. Does your project require approval from the National Research Ethics 

Service (NRES)?  (E.g. because you are recruiting current NHS patients or 

staff?  If you are unsure, please check at 

http://www.hra.nhs.uk/research-community/before-you-

No 
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apply/determine-which-review-body-approvals-are-required/) 

2. 

vc 

Will you recruit any participants who fall under the auspices of the 

Mental Capacity Act?  (Such research needs to be approved by an 

external ethics committee such as NRES or the Social Care Research 

Ethics Committee http://www.scie.org.uk/research/ethics-committee/) 

No 

3. Will you recruit any participants who are currently under the auspices of 

the Criminal Justice System, for example, but not limited to, people on 

remand, prisoners and those on probation? (Such research needs to be 

authorised by the ethics approval system of the National Offender 

Management Service.) 

No 

 

 

 

 

If your answer to any of the following questions (12 ς 18) is YES, you should 

consult your supervisor, as you may need to apply to an ethics committee for 

approval. 

Delete as 

appropriat

e 

12. Does your project involve participants who are under the age of 18? No 

13. Does your project involve adults who are vulnerable because of their 

social, psychological or medical circumstances (vulnerable adults)?  This 

includes adults with cognitive and / or learning disabilities, adults with 

physical disabilities and older people. 

No 

14. Does your project involve participants who are recruited because they 

are staff or students of City University London?  For example, students 

studying on a particular course or module.  (If yes, approval is also 

required from the Project Tutor.) 

No 

15. Does your project involve intentional deception of participants? No 

16. Does your project involve identifiable participants taking part without 

their informed consent?  

Yes/No 

17. Does your project pose a risk to participants or other individuals greater 

than that in normal working life? 

Yes/No 

18. Does your project pose a risk to you, the researcher, greater than that in 

normal working life? 

Yes/No 
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If your answer to the following question (19) is YES and your answer to all 

questions 1 ς 18 is NO, you must complete part B of this form.  

 

19. Does your project involve human participants? For example, as 

interviewees, respondents to a questionnaire or participants in 

evaluation or testing. 

Yes 

 

 

Part B: Ethics Proportionate Review Form 

If you answered YES to question 19 and NO to all questions 1 ς 18, you may use this part of 

the form to submit an application for a proportionate ethics review of your project.  Your 

dissertation project supervisor will review and approve this application. 

 

The following questions (20 ς 24) must be answered fully. Delete as 

appropriat

e 

20. Will you ensure that participants taking part in your project are fully 

informed about the purpose of the research? 

Yes 

21. Will you ensure that participants taking part in your project are fully 

informed about the procedures affecting them or affecting any 

information collected about them, including information about how the 

data will be used, to whom it will be disclosed, and how long it will be 

kept? 

Yes 

22. When people agree to participate in your project, will it be made clear 

to them that they may withdraw (i.e. not participate) at any time 

without any penalty? 

Yes 

23. Will consent be obtained from the participants in your project, if 

necessary?  

Consent from participants will only be necessary if you plan to gather 

ǇŜǊǎƻƴŀƭ ŘŀǘŀΦ  άtŜǊǎƻƴŀƭ Řŀǘŀέ ƳŜŀƴǎ Řŀǘŀ ǊŜƭŀǘƛƴƎ ǘƻ ŀƴ ƛŘŜƴǘƛŦƛŀōƭŜ 

living person, e.g. data you collect using questionnaires, observations, 

interviews, computer logs.  The person might be identifiable if you 

record their name, username, student id, DNA, fingerprint, etc. 

If YES, attach the participant information sheet(s) and consent request 

form(s) that you will use.  You must retain these for subsequent 

inspection.  Failure to provide the filled consent request forms will 

Yes 
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automatically result in withdrawal of any earlier ethical approval of your 

project. 

To be provided later 

24. Have you made arrangements to ensure that material and/or private 

information obtained from or about the participating individuals will 

remain confidential?  

Provide details: 

To be confirmed 

 

Yes 

 

 

If the answer to the following question (25) is YES, you must provide details Delete as 

appropriat

e 

25. ²ƛƭƭ ǘƘŜ ǊŜǎŜŀǊŎƘ ƛƴǾƻƭǾƛƴƎ ǇŀǊǘƛŎƛǇŀƴǘǎ ōŜ ŎƻƴŘǳŎǘŜŘ ƛƴ ǘƘŜ ǇŀǊǘƛŎƛǇŀƴǘΩǎ 

home or other non-University location? 

If YES, provide details of how your safety will be ensured: 

Details to be confirmed  

Possibly 
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Appendix Two: Questionnaire 

 

Sample email: 

 

Subject: Orphan works survey 

 

Dear  

My name is Thomas Ash I am currently studying for a MSc in Library Science at City, 

University of London. 

As part of my studies I am undertaking a study on the impact of Orphan Works legislation 

for my dissertation. 

!ǎ ǎƻƳŜƻƴŜ ǿƘƻ Ƙŀǎ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ǳǎƛƴƎ ǘƘŜ ¦YΩǎ Lth ƻǊǇƘŀƴ ǿƻǊƪǎ ǎŎƘŜƳŜ L ǿƻǳƭŘ ƭƛƪŜ ǘƻ 

invite you to participate in a short survey about your experiences. I anticipate that it should 

take no more than 10-мр ƳƛƴǳǘŜǎ ƻŦ ȅƻǳǊ ǘƛƳŜ ǎƻ ƛŦ ȅƻǳ ŀǊŜ ǿƛƭƭƛƴƎ ǘƻ ǇŀǊǘƛŎƛǇŀǘŜ LΩŘ ōŜ Ƴƻǎǘ 

grateful. 

  
The link to the survey is here: https://goo.gl/forms/ktBCwPBcLSlYl8CS2 

 
If you would like to view the questions beforehand then they can be seen 

here: https://thomasash.files.wordpress.com/2017/08/orphan-works-survey-google-
forms.pdf and a summary of my initial findings from my research can also be found on my 
blog: https://thomasash.wordpress.com/ 

  

If you have any questions, please let me know. 

 
Many Thanks and Kind Regards 

 
Thomas  
Msc Library Science 

City, University of London 
  

https://goo.gl/forms/ktBCwPBcLSlYl8CS2
https://thomasash.files.wordpress.com/2017/08/orphan-works-survey-google-forms.pdf
https://thomasash.files.wordpress.com/2017/08/orphan-works-survey-google-forms.pdf
https://thomasash.wordpress.com/
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Survey Questions 

 

Completed for Thomas Ash in aid of Dissertation Research for the City, University of London 

*Required 

 Email address * 

 

Consent Form

 
I understand that Thomas Ash is collecting data in the form of an online survey for use in an 

academic research project as part of his MSc City, University of London. The survey will 

assist in determining the extent to which the current UK Orphan Works (works whose 

owner/s cannot be identified or located) legislation is effective in enabling mass digitisation 

of orphan works. As part of this it will seek to understand the impact the presence orphan 

works have on digitisation practices and activities within cultural heritage organisations. 

The survey consists of 39 questions and will take around 30 minutes to complete. 

I give my consent to the use of data for this purpose on the understanding that: 

Ẃ All names and other material likely to identify individuals will be anonymised. The 

material will be kept in secure storage at all times.  

Ẃ The material may be used in future publications, both print and online. 

Ẃ I know that I can at any point contact Thomas at thomas.ash@city.ac.uk using the 

email address I have entered above to ask any questions and withdraw my consent 

at any point after completing the survey. 

Point of contact: Researcher's name and email: Thomas Ash, thomas.ash@city.ac.uk 

Supervisor's name and email: Dr Lyn Robinson, L.Robinson@city.ac.uk 

Department address: School of Mathematics, Computer Science & Engineering, City, 

University London, Northampton, Square London, EC1V 0HB 

2) I agree with the above consent form and am happy to continue with the survey * 

Tick all that apply. 

Ẃ I AGREE 

 

Information about the organization you work for: 

1) What type of organisation do you represent? * 

Mark only one oval. 

Ẃ National Archive 

Ẃ Other Archive/Records Office 

Ẃ Film or audio heritage institution 

Ẃ Gallery 

Ẃ National Museum 

mailto:thomas.ash@city.ac.uk
mailto:thomas.ash@city.ac.uk
mailto:L.Robinson@city.ac.uk
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Ẃ Other type of Museum 

Ẃ National Library 

Ẃ Higher Education Library or Archive 

Ẃ Special or other type of library 

Ẃ Other: 

2) What is the size of your organisation? Mark only one oval. 

Ẃ Less than 50 employees 

Ẃ 50 to 100 employees 

Ẃ 100 to 500 employees 

Ẃ 500 to 1000 employees 

Ẃ 1000 to 5000 employees 

Ẃ Don't know 

About your collection(s) 

 3) What is the size of your collection? Mark only one oval. 

Ẃ Less than 1000 items 

Ẃ 1001 to 5000 items 

Ẃ 5001 to 10,000 items 

Ẃ 10,001 to 500,000 items 

Ẃ 500,001 to 1 Million items 

Ẃ 1 Million + items 

Ẃ Not sure 
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4) What types of material has your organisation digitised or is planning to digitise? 

Tick all that apply. 

Ẃ Books 

Ẃ Rare Books 

Ẃ Manuscripts 

Ẃ Newspapers/Magazines 

Ẃ Other printed materials 

Ẃ Microfilms 

Ẃ Maps/Plans 

Ẃ Photographs 

Ẃ Other still image materials 

Ẃ 2D Visual artworks 

Ẃ 3D Artworks 

Ẃ Music 

Ẃ Sound recordings 

Ẃ Film 

Ẃ Other Audio-Visual material 

Copyright and your organization 

5) Please indicate what percentage of your collection you know or estimate to be Orphan 

Works? Mark only one oval. 

Ẃ Less than 5% 

Ẃ 5 - 10% 

Ẃ 11 - 20% 

Ẃ 21 - 30% 

Ẃ 31 - 40% 

Ẃ 41 - 50% 

Ẃ 51 - 60% 

Ẃ 61 - 70% 

Ẃ 71 - 80% 

Ẃ 81 - 90% 

Ẃ 91 - 100% 

Ẃ Don't Know 

6) Does your organisation have a Copyright policy or internal regulation related to 

Copyright? Mark only one oval. 

Ẃ Yes 

Ẃ No 

Ẃ Not sure 

7) Does your organisation have a specific person in charge of dealing with copyright issues 

in particular? Mark only one oval. 
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Ẃ Yes 

Ẃ No 

Ẃ Not sure 

 8) Please indicate your degree of familiarity with the following aspects of Copyright?  

Tick all that apply. 

 Copyright law 

in general 

 

 Copyright 

issues 

relating to 

digitisation 

 Copyright 

exceptions 

Copyright 

issues and 

legislation 

relating to 

orphan works  

Rights 

clearance 

 

No 
knowledge or 

awareness 

 

 δ

 

 δ

 

 δ

 

 δ

 

 δ

Little 
knowledge or 

awareness 

 

 δ

 

 δ

 

 δ

 

 δ

 

 δ

Some 
knowledge or 

awareness 

 

 δ

 

 δ

 

 δ

 

 δ

 

 δ

High level of 
knowledge or 

awareness 

 

 δ

 

 δ

 

 δ

 

 δ

 

 δ

 

 9) Has the presence of in-Copyright material in your collections ever impacted upon a 

planned digitisation project? If so, please indicate in what way: Tick all that apply. 

Ẃ Project abandoned 

Ẃ Copyrighted material removed, and only public domain material digitised 

Ẃ Copyright material digitised but not made available 

Ẃ Rights clearance undertaken and only cleared material digitised and made available 

Ẃ All material digitised and made available using a risk managed / takedown strategy 

Ẃ No Impact 

Ẃ Other: 

Barriers to digitisation 

10) Which of the following approaches best describes your organisations approach to 

digitisation: Mark only one oval. 

Ẃ Only digitises material that is out of Copyright 

Ẃ Only digitises materials where the organisation or its partners hold the Copyright 
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Ẃ Is willing to digitise in Copyright material where the majority of rights are held by a 

single rights holder 

Ẃ Is willing to digitise in Copyright material with multiple rights holders 

11) What are the main reasons that prevent your organisation from digitising orphaned 

and other material in your collections? Tick all that apply. 

Ẃ Lack of funding for digitisation activities 

Ẃ Lack of staffing for digitisation activities 

Ẃ Lack of knowledge about Copyright and orphan works 

Ẃ Length of time required to locate and correspond with rights holders 

Ẃ Staff costs of locating and corresponding with rights holders 

Ẃ Other costs involved in locating and corresponding with rights holders 

Ẃ Other 

The Orphan Works Directive 

12) Has your organisation ever digitised orphan works material under the Orphan Works 

exception? Mark only one oval. 

Ẃ Yes 

Ẃ No  

Ẃ Not aware of the exception  

13) If yes please provide a brief description of the project and a url if available: 

 

 

Reasons for not using the EU Exception 

14) If you have not digitised Orphan Works using the exception, please indicate the 

reasons why: Tick all that apply. 

Ẃ Used the Orphan Works License Scheme instead 

Ẃ Complexity of diligent search requirements 

Ẃ Lack of guidance on conducting diligent search 

Ẃ Cost of performing diligent search (in terms of staffing) 

Ẃ Cost of performing diligent search (non-staff) 

Ẃ Length of time required to conduct diligent search 

Ẃ Restrictedness of sources needed to conduct diligent search 

Ẃ Lack of knowledge about orphan works or copyright 

Ẃ Orphaned material in collection not covered by scope of exception (e.g. stand-alone 

images) 

Ẃ Other: 

 

Orphan Works Licensing Scheme 

15) Have you ever made orphan material in your collection available using the IPO Orphan 

Works Licensing scheme? Mark only one oval. 
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Ẃ Yes 

Ẃ No  

Ẃ Not aware of the license scheme  

Ẃ Other 

 

 

Reasons for not using the Orphan Works Licensing Scheme 

16) If you have not used the Orphan Works License scheme to digitise orphaned material 

in your collections, please indicate the reasons why: Tick all that apply. 

Ẃ Used the Orphan Works exception instead 

Ẃ Complexity of diligent search requirements 

Ẃ Cost of licensing to high 

Ẃ Length of license insufficient 

Ẃ Length of time required to conduct diligent search 

Ẃ Administrative and staffing costs too high 

Ẃ Lack of knowledge about orphan works or copyright 

Ẃ Unsuitability of scheme for mass digitisation 

Ẃ Rights holder located during diligent search 

Ẃ Scope of license insufficient (i.e. 

Ẃ Other: 

17) If yes please explain the reasons why you chose to do so: 

 

 

Reasons for not using the License Scheme 

18) If you are aware of the Orphan Works License Scheme but haven't made use of it 

please indicate why: Tick all that apply. 

Ẃ Used EU directive 

Ẃ Cost of licensing to high 

Ẃ Rights holder located during diligent search 

Ẃ Administrative and staffing costs too high 

Ẃ Length of license insufficient 

Ẃ Lack of publicly available sources for diligent search 

Ẃ Length of time required to correspond with rights holder 

Ẃ Other: 

19) What would make you more likely to use the license scheme? 
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For organisations not using the exception or the license 

20) If you have digitised orphaned material but haven't used either the EU exception or 

the UK licensing scheme how have you made them available? Tick all that apply. 

Ẃ Online using a risk managed approach and takedown policy 

Ẃ Made them available via standalone terminal 

Ẃ Using another Copyright exception (please say which) 

Ẃ Other: 

Further comments: 

 

Estimated costs  

For a recent digitisation project please indicate: 

21) Name of the project 

 

22) Total number of items included in the project 

 

23) Estimated time (staff hours) spent searching for rights holders 

 

24) Estimated cost (non-staff) of obtaining rights clearance (including any fees paid for 

access to non-public databases/ sources whilst searching for rights holders) 

 

25) Percentage of works found to be orphaned after diligent search/rights clearance 

 

26) Percentage of works found to be in public domain after diligent search/rights 

clearance 

 

27) Percentage of works registered under UK IPO Orphan Works licensing scheme 

 

28) The number of takedown requests  

 

29) The number of works where permission to digitise was denied following 

correspondence with the rights holder 

 

30) Overall cost of the project (if not known please estimate) 

 

31) Any further comments 
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32) Does your organisation have a takedown policy for orphan material? 

Ẃ Yes 

Ẃ No 

Solutions 

33) Which of the following would make it easier for your organisation to digitise orphan 

works in your collection. Tick all that apply. 

Ẃ Reduced costs for licensing 

Ẃ Less complex requirements for diligent search 

Ẃ Ability to use employ a third party to conduct diligent search / rights clearance 

Ẃ A mandatory exception 

Ẃ Shorter copyright term 

Ẃ An extended collective license for orphan works 

Ẃ Further guidance or training in Copyright 

Ẃ Other: 

Follow up and further contacts 

37) Would you be willing to take part in a follow up interview to discuss your answers? 

Mark only one oval. 

Ẃ Yes 

Ẃ No 

38) Please provide any alternative contact details if needed: 

39) Do you know of anyone else who would be willing to take part in this survey (please 

provide details) 

 

  



145 
 

Appendix Four Interview Questions 

Thomas Ash City University 

Title of Study: How effective is current orphan works legislation in enabling the mass 

digitization of such works by UK Cultural Heritage institutions? 

LƴǘŜǊǾƛŜǿŜŜ bŀƳŜ  

Wƻō ¢ƛǘƭŜκtƻǎƛǘƛƻƴ  
hǊƎŀƴƛȊŀǘƛƻƴ   

5ŀǘŜ ŀƴŘ ¢ƛƳŜ ƻŦ LƴǘŜǊǾƛŜǿ  
/ƻƴǎŜƴǘ CƻǊƳ /ƻƳǇƭŜǘŜŘ   
 

The questions are intended as a guide for a semi-structured interview, not all questions may 

be relevant to the interviewee and follow up questions may be asked where appropriate. 

[1]: Please introduce yourself and give a brief description of your role 

[2]: ¢ƘŜ ǘŜǊƳ άнлǘƘ ŎŜƴǘǳǊȅ ōƭŀŎƪ ƘƻƭŜέ Ƙŀǎ ōŜŜƴ ǳǎŜŘ ǘƻ ŘŜǎŎǊƛōŜ ǘƘŜ ŀōǎŜƴŎŜ ƳŀǘŜǊƛŀƭΣ 

particularly orphan works, from the 20th century in online collections. Are you familiar with 

that term and how has it manifested itself in relation to your online collections? 

[3]: How does your organisation go about selecting material for digitization? 

[4]: How do you determine the rights status of the material that you select for 

digitization? Does the rights status of materials play a part in the selection? 

[5]: Has the presence of orphan works affected your plans for digitization, for example 

have you removed them? Or made them available through  

Questions relating to the Orphan Works Directive  

[6]: The UK introduced the EU orphan works exception in 2014 has this made any 

difference to your approach to making orphan works available? 

[7]: What has been experience of using the Orphan Works Directive? 

What aspects of the process work well and what areas could be improved?  

[8]: What is your opinion on the suitability of the EU OW Directive for enabling mass 

digitization?  

Questions relating to the Orphan Works Licensing Scheme 

[9]:  What is your opinion of the value of IPO orphan works licensing scheme?  

[10]: Have you used the scheme and if so what was your experience of it? 

What aspects of the process work well and what areas could be improved 

[11]: Why do you think there has been such limited uptake of the IPO License scheme, 

what changes could be made to increase the uptake? 
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Risk Management 

[12]: How would you describe your organisations appetite for risk in relation to the use of 

orphan works? 

[13]: Have you used a risk managed approach for making orphan works available online? 

Do you consider this approach more suitable to your needs?  

[14]: Do you consider works for which no response is received from the rights-holder 

orphaned?  

Diligent Search 

[15]: Do you agree that the burden of diligent search is too high? 

What are the main issues for you surrounding the diligent search process? 

For example, costs (staff/non-staff), time, lack of guidance      

[16]: Would the use of a third party or independent body to conduct diligent search for 

identified orphan works be a viable solution to the reducing the burden of diligent search?  

Alternatives solutions  

[17]: What is your opinion of Extended Collective Licensing as a viable solution to the issue 

of orphan works?  

[18]: Do you agree that, the orphan works issue, is a symptom of the wider issue of an 

efficient mechanism for clearing rights for cultural heritage digitization? 

[19]:  Would you be in favour of a revised or new exception enabling the mass digitization 

and communication to the public of library and archive held content   

[20]: Do you think that Brexit will make it harder to achieve an effective cross-border 

solution to the mass digitization of cultural heritage collections? 

[21]: Do you have any further comments or is there anything you would like to ask me? 

Thank you for your time, once the interview has been transcribed I will send you a copy for 

approval 

 

 

 


